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party, appealing, with one or more sufficient sureties, to be approved by 
the judge of probate, conditioned that the party will prosecute his appeal 
with due diligence to a determination, and will pay all costs that may be 
adjudged against him in the district court. 

(46.) SEC. XLVI. The appeal must be taken within thirty days after Appeals to be 
notice of the order or judgment appealed from. thirty days"1 

An Act to provide for the appointment of Clerks of the Probate Court, and to specify 
their Powers and Duties, and for other purposes. -

,y[Passed March 6,1852.] g_ , I ^ 

(47.) SEC. I. Be it enacted by the legislative assembly of the territory Clerks of probate 
of Minnesota: The judges of the' several probate courts, constituted and c"ur 3' 
to be constituted in this territory, shall have power, and are hereby author­
ized, to appoint a clerk of their respective courts. 

(48.) SEC. II . Such appointment shall be in writing, and liable to be Appointment to 
revoked at any time by said judge. b,! in w"ting' 

(49.) SEC. I I I . Said.clerk shall keep his office at the county seat. £*c
t
ewhere 

(50.) SEC. IV. Before entering upon the duties of his office, such Bona of clerk, 
clerk shall execute a bond to the county treasurer, with one or more 
securities, to be approved by him, in the penal sum of five hundred dol­
lars, conditioned for the faithful discharge of his duties. The said clerk 
shall also take and subscribe an oath or affirmation, to support the con- • 
stitution of the United States, and faithfully and honestly discharge the 
duties of the said office, according to the best of his abilities, which oath 
or affirmation shall be certified on the back of said bond, and filed with 
the.said treasurer. 

(51.) SEC. V. For any violation of duty on the part of said clerk, the violation of 
party aggrieved shall have an action against him in any court having com- dJty" 
petent jurisdiction. 

(52.) SEC. VI. I t shall be the duty of the clerk of the said courts, to Duty. 
perform all duties which are or. may be assigned him by law or order of 
the court of which he is clerk. 

(53.) SEC. VII . Every probate court now organized or to be organ- Seal of probate 
ized, shall be a court of record, and authorized to' adopt such seal with 
such inscription and devices as the judge thereof may allow and direct. 

(54.) SEC. VHI. This act shall take effect immediately upon its p.Js°a
s
gf

 ect on 

passage. 

CHAPTER 59. 

COURTS OF JUSTICES OF THE PEACE. 
SECTION SECTION 

1. Jurisdiction of justices, of the peace. 5. Powers and jurisdiction of justice of the 
2. Justice where to keep his office. peace. 
3. Justice not to hold his office with practicing 6. Jurisdiction not to extend to civil actions in 

attorney. certain cases. 
4. Powers and jurisdiction of justice of the 7. Justice to keep a docket, and what to con-

peace. ' tain. 
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21. 

SECTION 
8. Suits how commenced before justice. 
9. Justice may require security for costs of 

plain tiff. * 
10. Process to be in the name of the United 

States. 
11. Summons the first process, what to con­

tain. 
12. Officer serving process how to make re turn . 
13. When justice may issue warrant in civil 

action. 
14. "Warrant what to contain. 
15. Warrant how served. 
16. Proceedings when person brought before 

justice on warrant. 
17. Justice may empower person to serve pro­

cess in certain cases. 
18. Officers failing to execute process, & c , how 

liable. 
19. Parties may prosecute or defend in person or 

by attorney. 
20. When infant plaintiff's next friend to be 

appointed. 
Who may not appear in person or by attor­

ney. 
22. Suit not to be prosecuted against infant de­

fendant unti l guardian is appointed. 
23. Parties entitled one hour alter time men­

tioned for appearance. 
24. Pleadings when to take place. 
25. Pleadings in justices' courts enumerated and 

defined. 
26. Pleadings may be oral or in writing. 
27. Complaint what to contain. 
28. Answer how made and what to contain. 
29. lleply of plaintiff when allowed. 
30. Pleadings how construed in certain cases. 
31. Written instrument how pleaded ; to be ex­

hibited by party. 
32. Pleadings must be verified by oath of party. 
33. Statement in pleading not denied, to be taken 

as true. 
34. Defective pleadings how objected to. 
35. Variance between proof and pleadings to be 

disregarded. 
36. Amendments of pleadings when allowed ; 

costs allowed when adjournment is neces­
sary. 

37. Adjournment when and on what terms al­
lowed. 

38. When the title of lands comes in question, 
justice how to proceed. 

39. Adjournment at the cost of applicant. 
40. Adjournment of cause commenced by war­

rant . 
41. When cause adjourned on application of de­

fendant, to continue in custody. 
42. When rccognizancegiven upon prior adjourn­

ment. 
43. In suit brought upon recognizance, what 

plaintiff mus t prove. 
44. When counter claims of defendant may be 

set off. 
45. Claim against the assignor of note, when 

may be set off. 
46. Set-off when suit brought by trustee, when 

allowed. 
47. To entitle defendant to set off, he must allege 

the same in answer. 
48. Judgment when set-off is proved. 
49. Judgment when there is a balance due de­

fendant. 
50. Subpoena how and by whom served. 
51. Attachment when to issue against witness. 
52. Such attachment how executed. 
53. Witness not appearing how liable. 
54. Deposition of witness how taken. 
55- How such'depositions to be certified, &c. 
56- Depositions when to be read in evidence. 
57. Justices authorized to appoint commission­

ers to examine witnesses not residing in 
county when suit is pending. 

58. Commission to be granted at instance of 
either party ; notice to adverse party. 

59. Execution and re turn of commission to be 
evidence on trial. 

60. Power of commissioner to issue subpoena, 
swear witnesses, &c. 

61. Issuing of commissions not to adjourn suit 
more than ninety days except by consent. 

SECTION 
62. Fees for issuing commissions. 
63. Party failing to appear, what proceedings ,to 

be had. 
64. Either party may demand trial by jury ; 

oath of officer swearing j u ry ; jury how 
selected; oath of ju ro r s ; oath of officer 
having charge of jury. 

65. If jury cannot agree, justice may discharge 
them. 

66. Penalty if juror does not appear. 
67. When trial by jury may be had. 
68. Manner of selecting jury . 
69. Act to take effect after approval. 
70. One judgment may be set off against an­

other by justice. 
71. When justice to set off judgment rendered by 

another justice. 
72. When judgment set off, justice to make 

entry thereof. 
73. Authorizes justices of the peace to enter 

judgment upon confession in sums not ex­
ceeding one hundred dollars. • 

74. No judgment to be taken except: 1. defend­
ant must personally appear; 2. confession 
to be in writing, signed and witnessed; 
3- statement of facts, showing the liability. 

75. Statement and affidavit to be filed, and judg­
ment entered on judgment book. 

76. Transcript to be made, on demand, and to be 
filed by clerk.of court. 

77. Judgment to have lien upon real estate, same 
as judgment of district court. 

78. Act to take effect Way 1,1858. 
79. When justice to transfer cause to another 

justice. 
80. When justice to render judgment forthwith. 
81. Execution when and for what time stayed. 
82. Party staying execution mus t enter into 

recognizance. 
83. Form of recognizance. 
84. Execution may issue against principal and , 

bail. 
85. Bail entitled to judgment against principal 

on motion. 
86. Judgment stayed after execution the same as 

on appeal. 
87- When transcript of judgment to be filed with 

clerk of district court . 
88. Transcript so filed, lien on real estate. 
89. Execution to be issued on demand. 
90- Execution what to contain. 
91. Duty of justice, before issuing execution. 
92. Execution when and how renewed. 
93. Notice of sale how to be given, and what to 

contain. 
94. Sale of goods and re tu rn of execution how 

made. 
95- Officer not to buy goods sold by him. 
96. Garnishees may be summoned when no prop­

erty found. 
97- Officer holding execution to give receipt for 

money paid on same. 
98. Affidavit to be made in case of replevin. 
99. Such affidavit what to contain. 

100. Plaintiff to give bond to defendant. 
101. Justice to issue writ. 
102. Officer forthwith to take possession of the 

property. 
103- Third party when made co-defendant. 
104. When property not obtained, plaintiff may 

recover value thereof. 
105. If plaintiff fail in his suit; defendant to re­

cover damages. 
106. Creditor entitled to , a t tachment uncer ta in 

cases. 
107- Affidavit to be made before at tachment issues ; 

affidavit what to set forth. 
108. I n certain cases, a t tachment returnable in 

three days. 
109. Form of writ of at tachment . 
110. Attachment how executed. 
111. When defendant to obtain possession of prop­

erty. 
112. Justice 'may order perishable property to be 

sold. 
113. Compensation of officer having charge of 

property. 
114. When defendant not summoned, cause con­

tinued and notice given. 
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SECTION 
115. Form of notice. 
116. Notice how posted or published. 
117. If defendant does not appear, judgment to be 

entered against h im; execution not to issue 
unti l bond is given. 

118. Pleadings same as in othercases. 
119. Attachment how dissolved. 

. 120. When attachment dissolved, property to be 
released. 

121. When third person may retain property. 
122. Execution to issueand property to be sold as 

in other cases. 
123. Cause .when removed to district court by 

certiorari, 
124. Application for certiorari to whom and whoa 

made. 
125. Form of recognizance. 
126. .fudge when to allow the certiorari. 
127. Affidavit and recognizance to be filed with 

clerk. 
128. Certiorari when to be served. 
129. After service, proceedings stayed. 
130.'Copy of affidavit to be served with writ. 
131. District court has power to compel justice to 

amend re turn. 
' 132. When cause brought on to argument. 

133. Judge may affirm or reverse the judgment. 
134. When restitution awarded. 
135. Justice not to make re turn unti l costs are 

paid. 
136. Appeals when and in what cases allowed; 

affidavit what to contain ; recognizance en­
tered into by appellant. 

137- Justice when to allow appeal. 
138. Officer when to release body or property of 

defendant. 
139. Justice to file transcript of docket with clerk 

of district court. 
140. The issue before the justice to be the issue 

above. » 
T41. The person appealing shall cause an entry to 

be made with clerk. 
142. When district court may compel re turn by 

rule. 
143. When district court may compel justice to 

allow appeal. 
144. Court may compel justice to amend re­

tu rn . 
145. When appeal shall not be dismissed. 
146. Appeals when to he determined. 
147. When judgment rendered against appellant, 

to bo against his sureties. 
148. Execution may be collected from surety. 
149. Security when entitled to judgment against 

principal. 
150. No appeal shall be allowed unti l costs are 

paid. 
151. I n what cases justice may punish for con­

tempt. 
152. Punishment for contempt to be by fine and 

imprisonment. 
153. Persons entitled to be heard before being 

punished for contempt. 
154. When offender may be summarily arraigned. 
155. Form of warrant for contempt. 
156. Justice to make a record of conviction and 

file same. 
157. Warrant of conviction what to set forth. 
158. Form of record of conviction. 
159. When witness refuses to be sworn, may be 

committed. 
160. Order of commitment what to contain. 
161. Justice to adjourn the cause, &c. 
162. Witness failing to appear, .guilty of con­

tempt. 
163 Process issued must be signed by justice. 
164. Process shall be filled up by justice. 
164. Vacancy in office of justice how filled. 
166. Person elected to fill vacancy, to qualify 

forthwith. 
167. Execution may issue for costs only-
168. Justices to enter upon duties of office on first 

of January. 
169. If justice elected to legislature, need not act 

as justice. 

SECTION 
170. When office of justice vacant, books and pa­

pers how disposed of. 
171. If books be withheld, how the same may be 

recovered. 
172. Judge to inquire into the facts of the case, ' 

and may commit the persons withholding 
books. 

173. Justice failing to pay over money, guilty of 
misdemeanor. 

174. When justice may make re turn to appeal af­
ter his office expires. 

175. Justices ' courts to be public. 
176. Justice shall not have law partner appear 

before him. 
177. Jurisdiction against constables. 
178. Forms in civil actions. 
179. Jurisdiction of justices in criminal cases. 
180. Justices may hold court to try offenses. 
181. Complaint being made to justice, warrant to 

issue. 
182. When justice to enter suit in his docket. 
183. On re tu rn of warrant, justice how to pro­

ceed. 
184. Accused may give bail. 
185. Warrant to be read to accused, and he re­

quired to plead. 
186. When court to try issue. 
187. Proceedings when defendant pleads guilty. 
188. Justice to direct a jury unless waived by de­

fendant. 
189. When justice to direct person to strike out 

jurors . 
190. Duty of officer to whom is directed venire. 
191. Justice may direct officer to summon by­

standers in case of deficiency. 
192. When and in what cases new ju ry may be 

summoned. 
193. Either party may challenge jury as in civil 

actions. 
194. Form of oath to be administered to ju ry . 
195. After ju ry sworn, how to proceed. 
196. J u r y to deliver verdict publicly. 
197. When accused found guilty, court to render 

judgment . 
198. When accused to be discharged, court may 

give judgment for costs against complain­
ant. 

199. Person convicted may appeal to district 
cour t ; proviso. 

200. Justice when to render judgment against 
complainant for costs. 

201. Judgment of court, by whom executed. 
202. Jurors and witnesses liable for contempt, as 

in civil actions. 
203. Justice to make certificate of conviction. 
204. Justice to cause such certificate to be filed in 

twenty days. 
205. Such certificate to he evidence in courts. 
206. What offenses to be tried before justice of the 

peace. 
207. When justice to issue warrant on his own 

knowledge. 
2Q8. Breach of recognizance to he certified to dis­

trict court. t 
209. Justice how to proceed when he has not final 

jurisdiction. 
210. Justice to summon the injured party. 
211. I n case of conviction, justice to enter judg­

ment for fine and costs. 
212. When judgment affirmed, judgment shall be 

rendered for fine and costs. 
213. When causo continued witnesses present 

may he verbally notified to appear. 
214 Justice may require security for costs, as in. 

civil actions. 
215. All fines collected by justice to be paid to 

county treasurer. 
216. If party committed, fines to be paid to 

sheriff. 
217. Penalty for refusing to pay over money col­

lected for fines. 
218. Forms of writs in criminal proceedings. 
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JURISDICTION OF JUSTICES OP THE PEACE. 
V [ Chapter 69, Revised Statutes, Article 4.] 

jurisdiction of (1.) S E C . I . T h e jurisdiction of all justices of the peace shall be co-
peace68 °f t h° extensive with the limits of the county in which they are elected, and no. 

other or greater, 
justice where to (2.) S E C . I I . E v e r y justice of the peace shall keep his office in the 
keep his office, precinct for which he may be elected, and not elsewhere; but he may issue 

process in any place in the county, 
justice not to (3.) S E C I I I . N o justice of the peace shall hold his office in the same 
with practicing room with a practicing attorney, unless such attorney shall be his law part-
attorney, ner ; and in that case, such partner shall not be permitted to appear or 

practice as an attorney, in any case tried before such justice. c / S/J 
Powers and juris- (4.) S E C . I V . [_As amended on page 7 of the amendments of 1852 to 
diction of justice ^ e revised statutes."] Eve ry justice of the peace elected in any precinct in 

this territory is hereby authorized to hold a court for the trial of all actions 
in the next section enumerated, and to hear, try, and determine the same 
according to law; and for that purpose, where no special provision is other­
wise made by law, such court shall be vested with all the necessary powers 
which are possessed by courts of record in this terri tory; and all laws of a 
general nature are to apply to such justice's court, so far as the same may 
be applicable, "and not inconsistent with the provisions of this article." 

Powers and juris- (5.) S E C . V . E v e r y such justice shall have jurisdiction over and cog-
oflheVeace8"00 nizance of the following actions and proceedings: 

1. Of an action arising on contract for the recovery of money only, if 
the sum claimed does not exceed one hundred dollars; 

2. Of an action for damages for an injury to the person or to the real 
property, or for taking, detaining, or injuring personal property, if the 
damages claimed do not exceed one hundred dollars; 

3. Of an action for a penalty not exceeding one hundred dollars, given 
by the statutes; 

4. Of an action upon a bond, conditioned for the payment of money 
not exceeding one hundred dollars, though the penalty exceed that sum, 
the judgment to be given for the sum actually due. When the payments 
are to be made by installments, an action may be brought for such install­
ment as it becomes due; 

5. Of an action upon a surety bond or undertaking taken by them, if 
the penalty do not exceed one hundred dollars; 

6. To take and enter judgment on the confession of a defendant when 
the amount does not exceed one hundred dollars. 

jurisdiction not (6.) S E C . V I . /The jurisdiction conferred by the last section does not 
actlonsnincertain extend, however, to a civil action: 

. case3- 1. I n which the title to the real property shall come in question; 
2. Nor for false imprisonment, libel, slander, malicious prosecution, 

criminal conversation, or seduction, or upon a promise to m a r r y ; 
3. Nor of an action against an executor or administrator as such. 

* • ' r 
• , > ?-

COMMENCEMENT OP SUITS; SERVICE AND RETURN OP PROCESS. . 

justice to keep (J •) S E C . V I I . Eve ry justice of the peace shall keep a docket in 
a docket, and which he shall en te r : 
w a o con am. ^ r j , ^ ^ . ^ ^ ^ causes commenced before h im; 

2. T h e time when the process was issued, against the defendant, and 
the particular nature thereof; 
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3. The time when the parties appeared before him either without, or 
upon the return of process; 

4. A brief statement of the nature of the plaintiff's demand, and the 
amount claimed, and if any set-off was pleaded, a similar statement of the 
set-off, and the amount estimated; 

5. Every judgment, stating at whose request, and for what time; 
6. The time when the trial was had, stating whether the same was by 

the jury or by_the justice; 
7. The verdict of the jury and when rendered; 
8. The time of issuing execution, and the name of the officer to whom 

delivered, and an account of the debt, damages and costs, and the fees due 
to;each person separately; 

9. The fact of an appeal having been made and allowed, and when 
made and allowed; . , r /u.-. -. '; " x 

10. . Satisfaction of judgment when made; . . - , ' • ' ' 
11. And such other entries as may be material.' / ' } 
(8.) SEC. VIII. Suits may be instituted before a justice of the peaceful ts-howcom-

either by the voluntary appearance and agreement of the parties, or by the JSUicef bef"re 

usual process; also when the name of the defendant- is not known to the 1 
plaintiff, a suit may be commenced against him by a fictitious name, and it /', •'. ~:• •-
shall not be abated for that cause, but may be amended on such terms as J .',; -. .,.,, . 
the justice shall think reasonable. S 

(9.) SEC. IX. Any justice of the peace in this territory, may in all Justice may re­
actions hereafter instituted either before or after the process shall issue, at costs of plaintiff, 
his discretion, require of the plaintiff in such action to give security for 
the costs; and the person giving such security shall sign a memorandum in 
writing to that effect, which such justice shall keep as a part of the record 
in the case,, and if the plaintiff refuse to give such security, the justice 
shall dismiss the suit. 
• (10.) SEC. X. All processes isued by justices of the peace shall run Process to be in 
in the name of the.United States, be dated on the day it issued, and shall uirftedstate.*110 

be signed by the justice granting the same, and be directed to the sheriff 
• or any constable of the proper county. 

(11.) SEC. XL In all cases not otherwise especially provided for, the summons the 
first process shall be by summons, commanding the officer to summon the ^SatPtoCcoiiiain 
defendant, to appear before such justice at the time and place to be ex­
pressed in such summons, not less than six nor more than twenty days 
from the date thereof, to answer to the plaintiff in a civil action, which 
summons shall be served at least six days before the time of appearance' 
therein mentioned, by reading the same to the defendant, and delivering a • 
copy thereof to him, if requested by such defendant, if such defendant shall 
be found, and if not found, byjeaving a copy thereof at his or her last • 
usual place of abode. 

(12.) SEC. XII . Every constable or sheriff, serving any process officer serving 
authorized by this article, shall return thereon in writing the time and SJj^retarn*0 

manner of service, and shall sign his name to such return. 
(13.) SEC. XII I . A justice of the peace shall issue a warrant in every When justice 

case where he is satisfied from the affidavit of the person demanding the "JitincMac-
same,' or from any other person, that the plaintiff has a subsisting and un- turn. _ 
satisfied cause of action against the defendant, and that the defendant is a 
non-resident of the county, or is about to remove from the county, with an 
intent not to return thereto. 

(1.4.) SEC. XIV. A warrant shall command the sheriff or constable Warrant what.to 
to take the body of the defendant, and bring him forthwith before such contam-
justice, to answer the plaintiff in a civil action, and shall further require 
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Warrant how 
served. 

Proceedings 
when person 
brought before 
justice on war­
rant. 

Justice may em­
power person to 
serve process in 
certain cases. 

the sheriff or constable, after he shall have arrested the defendant, to notify 
the plaintiff of such arrest. 

(15.) SEC. XV. A warrant shall be served by arresting the defend­
ant, and taking him before the justice who issued the same; 'but if such 
justice be on the return thereof, absent or unable to try the cause, or if it 
be made to appear to the justice, by the affidavit of the defendant, that 
said justice is a material witness for the defendant in the case, or is near of 
kin to the plaintiff in the suit, stating therein the degree, the officer shall 
forthwith take the defendant to the nearest justice of the same county, who 
shall take cognizance, of .the cause, and proceed therein as if the warrant 
had been issued by himself. 

(16.) S E C XVI. When a defendant-is brought before a justice on a 
warrant, he shall be detained in the custody of the officer, until the justice 
shall direct his release; but in no case shall the defendant be detained 
longer than twelve hours from the time he shall be brought before the jus­
tice, unless within that time, the trial of the cause has commenced, or unless 
it has been delayed at the instance of the defendant. 

(17.) SEC. XVII. Every justice issuing any process authorized by 
this article, upon being satisfied that such process will not be executed, for 
want of an officer to be had in time to execute the same, may empower any 
suitable person, not being a party to the suit, to execute the same, by an 
indorsement on the process to the following effect: " At the request and 
risk of the plaintiff, I authorized A. B. to execute and return this writ. 
E. F., justice of the peace;" and the person so empowered, shall there­
upon possess all the authority of a constable in relation to the execution of 
such process, and shall be subject to the same obligations, and shall receive 
the same fees for his services. 

(18.) SEC. XVIII . If any officer without showing good cause therefor, 
fail to execute any process to him delivered, and make due return thereof, 
or make false return, such officer for every such offense shall pay to the 
party injured ten dollars, and all damages such party may have sustained 
by reason thereof, to be recovered in a civil action founded upon this 
statute. 

(19.) SEC: XIX. Parties in justices' courts may prosecute or defend . 
in person, or by attorney, and any person may act as attorney in justices' 
courts, except that the constable by whom the summons or jury process 
was served, cannot appear or act on the trial, in behalf of either party. 
The authority of a person to act as attorney for another, may be oral or 
written; but unless admitted by the adverse party, must be proved by the 
oath of the attorney or otherwise. 

(20.) SEC. XX. No suit shall be instituted by an infant plaintiff until 
a next friend for such infant shall have been appointed. Whenever 
requested, the justice shall appoint some suitable person, who shall consent 
thereto in writing, to be named by such plaintiff, to act as his next friend 
in such suit, who shall be responsible for the costs therein. 

(21.) SEC. XXI . Every defendant in a suit may appear and defend 
the same, either in person or by agent, except persons under twenty-one 
years of age. 

(22.) SEC. XXII . After the service and return of process against an 
infant defendant, the suit shall not be further prosecuted until a guardian 
for such defendant shall have been appointed. Upon the request of such 
defendant, the justice shall appoint some person, who shall consent thereto 
in writing, to be guardian of the defendant in defense of the suit; and 
if the defendant shall not appear on the return day of the process, or if 
he neglect or refuse to nominate such guardian, the justice may at the 
request of the plaintiff, appoint any discreet person as such guardian ; and 
the consent of such guardian or next friend shall be filed with the justice, 

Officers failing to 
execute process, 
&c, how liable. 

Parties may pros­
ecute or defend 
in person or by 
attorney. 

When infant 
plaintiff's next 
friend to be ap 
pointed. 

Who may not ap­
pear in person or 
by attorney. 

Suit not to be 
prosecuted 
against infant de­
fendant until 
guardian is ap­
pointed. 
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and the guardian for the defendant, shall not be liable for any cost in the 
suit. 

(23.) S E C XXII I . The parties are entitled to one hour in which to Parties entitled 
make their" appearance after the time mentioned in the summons for appear- £S;0

hmenttoned 
ance; but are not bound to remain longer than that time, unless both for appearance, 
parties appear, and the justice being present, is actually engaged in the 
trial of another action, or of a special proceeding; in such case he may 
postpone the time of appearance until the close of the trial. / 

PLEADINGS AND TRIAL. 

(24.) SEC. XXIV. The • pleadings in justices' courts must take place Pleadings when 
at the time mentioned in the summons for the appearance of the parties, or t0 (ako pIflce' 
at such time thereafter, not exceeding one week, as the justice may appoint, 
for the convenience of the parties, and by their consent. 

(25.) SEC. XXV. The pleadings injustices' court are: pleadings in jus--
1. The complaint by the plaintiff, stating the cause of action ; urns'courts enu-
2. The answer by defendant, stating the grounds of defence; Sniid!0 ana a"~ 
3. When the answer gets up a counter claim by way of a set-off, the 

reply by the plaintiff. 
(26.) SEC. XXVI. The pleadings may be oral, or they may be in Pleadings may be 

writing; if oral, the substance of them must be ente'redHry the justice in o r a l o r l n w r l t ms-
his docket; if in writing, they must be filed in his office, and a reference 
to them made in his docket; they are not required to be in any particular 
form, but must be such as to enable a.person of common understanding to 
know what is intended. 

(27.) SEC. XXVII . 'The complaint must state in a plain and direct Complaint what 
manner the facts constituting the cause of action. t0 contain-

(28.) SEC. s XVIII . The answer must contain a denial of all the Answer how 
material facts stated in the complaint which the defendant believes to be ™ntainndW "' 
untrue, and also a statement in a plain and direct manner of any other 
facts constituting a defense or a counter claim, by way of set-off, upon . 
which an action might be brought by the defendant against the plaintiff in 
a justices' court. 

(29.) SEC. XXIX. When the answer contains .• a counter claim, the ^Jljr<£ pontiff 
plaintiff may reply, denying any of the material .allegations relating 
thereto. 

(30.) SEC. XXX. A statement in an answer or reply that the party pleadings how 
has not sufficient knowledge or information in respect to a particular alle- SDStrl";d in cer" 
gation in the previous pleading of the adverse party to form a belief, is 
equivalent to a denial. 

(31.) SEC. XXXI . When the cause of action or counter claim arises written instm-
upon an account or instrument for the payment of money only, it is suffi- ™,eat how pload-
cient for the party to deliver the account or. instrument to the court ;• and 
to state that there is due to him thereon from the adverse party, a specified 
sum which he claims to recover, or set off; the court may at*any time 
of the pleading, require that such writing or account be exhibited to the To be exhibited 
inspection of the adverse party, with liberty to copy the same; or if not t0*""**• 
so exhibited, may prohibit its being afterwards given in evidence. 

(32.) SEC. X X X I I . Every complaint, answer or reply must be veri- Pleadings must 
fied by the oath of the party pleading; or if he be not present, by the oau^ptrty. 
oath of his agent or attorney, to the effect that he believes it to be true; 
the verification must be oral or in writing, in conformity with the pleadings 
verified. 

(33.) SEC. XXXffl . • Every material allegation in a complaint^ or statements in 

                           
MINNESOTA STATUTES 1858



502 JUSTICES COURTS. [CHAP. 

pleading not de­
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Adjournment of 
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by warrant. 

relating to a counter claim in an answer, not denied by the pleading of 
the adverse party must, on the trial, be taken to be true, except that when 
a defendant who has not been served with a copy of the complaint with 
the summons fails to appear and -answer, the plaintiff cannot recover with­
out proving his case. 

(34.) SEC. XXXIV. Either party may object to a pleading of his 
adversary, or to any part thereof, that it is not sufficiently explicit to ena­
ble him to understand it, or that it contains no cause of action or defense, 
although it be taken as true. If the court deem the objection well found­
ed, it must order the pleadings to be amended, and if the party refuse to 
amend, the defective pleading must be disregarded. 

(35.) SEC. XXXV. A variance between the proof on the trial and 
the allegations in the pleadings, must be disregarded as immaterial, unless 
the court be satisfied that the adverse party has been biased to his preju­
dice thereby. 

(36.) SEC. XXXVI. The pleadings may be amended at any time 
before the trial, or during the trial, or upon appeal to supply any deficien­
cy or omission in the allegations or denial, necessary to support the action 
or defense, when, by such amendment, substantial justice will be promo­
ted. If the amendment be made after the issue, and it be made to appear 
to the satisfaction of the court, that an adjournment is necessar}' to the 
adverse party, in consequence of such an amendment, an adjournment 
may be granted. The court may also, in its discretion, require as a con­
dition for an amendment, the payment of costs to the adverse party, to be 
fixed by the court, not more than three dollars; but such payment cannot 
be required, unless an adjournment is made necessary by the amendment; 
nor can an amendment be allowed after a witness is sworn on a trial, when 
an adjournment will be made necessary. • 

(37.) SEC. XXXVII . When the pleadings of the parties shall have 
taken place, the justice shall, upon the application of either party, if suf­
ficient cause be shown upon oath, adjourn the case for any time not exceed­
ing thirty days; and upon an adjournment, all costs for the travel, attendance 
of witnesses, serving of subpoenas, &c, shall be taxed in the same manner 
as if no actual trial had been had, upon the day originally fixed for the trial 
of the case. 

(38.) SEC. XXXVII I . If it appear, on the trial of any cause before 
a justice of the peace, from the evidence of either party, that the title to 
lands is in question, which title shall be disputed by the other party, the 
justice shall immediately make an entry thereof, in his docket, and cease 
all further proceedings in the cause, and shall certify and return to the 
district court of the county, a transcript of all the entries made in his 
docket relating to the case, together with all the process and other papers 
relating to the suit, in the same manner, and within the same time as upon 
an appeal; and thereupon the district court shall proceed in the cause to 
find judgment and execution, the same as if the said suit had been origi­
nally commenced therein, and the costs shall abide the event of the suit. 

(39.) SEC. XXXIX. \_As amended on page 7 of the amendments of 
1852 to the revised statutes.^ Every adjournment after the first, shall be 
for such reasonable time as will enable the party to procure such absent 
testimony or witness, as may be necessary and material, which the party 
applying for the adjournment shall not have been able to procure by the 
use of proper diligence; and shall be at the cost of the party applying 
therefor, unless otherwise ordered by the justice. 

(40.) SEC. XL. If a cause commenced by a warrant be adjourned by 
the consent of both parties, or on the application of the plaintiff, the de­
fendant shall be discharged from custody. • N 
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(41.) SEC. XLI . But if such cause be adjourned upon the application when cause ad-
of the defendant, he shall continue during the time of the adjournment in journedonappii-
custody of the officer, unless he shall enter into recognizance before the ant to continue 
justice, with such security as the justice approves, in a penalty sufficient lncustody-
to secure the plaintiff's demand and costs, conditioned that if said judg- • 
ment be given against him in the suit, and execution be issued against 
his person, he will render himself up on such execution before the return 
day thereof; or that he or his security will pay the judgment so recovered. 

(42.) SEC. XLII . If any such recognizance shall have been given when recogni-
upon any prior adjournment, it shall not be necessary to enter into any j^J'Jjjto^?011 

recognizance upon a subsequent adjournment, unless such recognizance be ment. 
required by the justice, or the bail of the defendant, in such prior recog­
nizance. 

(43.) SEC. X L I H . In any suit brought upon such recognizance, the ^ a a j t brought 
plaintiff shall not be entitled to recover, unless he shows an execution, or uP°n recogni-
a duly certified copy thereof, upon the judgment, obtained in the suit in plaintiff must 
which such adjournment was had, duly issued within six days after the proTe' 
time, when the same could have been issued against the person of the de­
fendant, and a return thereon that such defendant could riot be found. ' V 

SET-OFFS. 

(44.) SEC. XLIV. Counter claims which the defendant may have „. 
i i • 'on rr - I t> n T i t When counter 

against the plaintiff, may be set off in the following cases, and under the claims of defend-
following circumstances; • ™<>>°»**> «>t 

1. I t must be a demand arising upon a judgment, or upon a contract, 
express, or implied, whether such contract be written, or unwritten, sealed, 
or without a seal, and if it be founded upon a bond or other contract hav­
ing a penalty, the sum equitably due by virtue of condition, only shall be 
set off; 

2. It must be clue to him in his own right, either as being the original 
creditor or payee, or as being the assignee and owner of- the demand; 

3. It must be for real estate sold, or for personal property sold, or for 
money paid, or services done; or if it be not such a demand, the amount 
must be liquidated, or be capable of being liquidated by calculation; 

•4. It must have existed at the time of the commencement of the suit, 
and must then have belonged to the defendant; 

5,. It can only be allowed in actions founded upon demands which could 
themselves be the subject of set-off according to law; 

6. If there be several defendants the demands set off must be due to 
all of them jointly; 

7. It must be a demand existing against the plaintiff in the action, 
unless the suit be brought in the name of a plaintiff who has no real inter­
est in the contract upon which the suit is founded, in which case no set-off 
of a demand against the plaintiff shall be allowed, unless as hereinafter 
specified ; 

8. If the action be founded upon a contract, other than a negotiable 
promissory note, or bill of exchange, which has been assigned by the plain­
tiff, a demand against such plaintiff, or any assignee of such contract at • 
the time of assignment thereof, and belonging to the defendant in good 
faith, before notice of such assignment, may be set off, to the amount of 
the plaintiff's debt, if ,the demands be such as might have been set off 
against such plaintiff or assignee, while the contract belonged to him.. 

(45.) SEC. XLV. . If the action be upon a negotiable promissory note, claim against the 
or bill of exchange which has been assigned to the plaintiff, after it be- assignor of note, 
comes due, a set-off to the amount of the plaintiff's debt may be made of off.enmay 
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a demand existing against any person or persons, who shall have assigned 
or transferred such note or bill after it became due, if the demand be such 
as might have been set off against the assignor, while the note or bill be­
longed to him. 

(46.) SEC. XLVI. If the plaintiff be a trustee for any other, or if 
the suit be in the name .of the plaintiff who has no real interest in the 
contract upon which the suit is founded, so much of a demand existing 
against those whom the plaintiff represents, or for whose benefit the action 
is brought may be set off as will satisfy the plaintiff's debt, if the same 
might have been set off in an action brought by those beneficially inter­
ested. 

(47.) SEC. XLVII . To entitle a defendant to a set-off of any counter 
claim he may have against the plaintiff, he must specifically and clearly 
allege the same in his answer, stating the particular items of such counter 
claim; but no set-off shall be allowed by a justice's court unless the same 
shall be alleged in the defendant's answer as required in this section. 

(48.) SEC. XLVIII . If the amount of the set-off duly established be 
equal to the plaintiff's debt or demand, judgment shall be entered that 
plaintiff take nothing by his action, if it be less than the plaintiff's debt 
or demand, the plaintiff shall have judgment for the residue only. 

(49.) SEC. XLIX. If there be found a balance due from the plaintiff 
in the action to thf defendant, judgment shall be rendered for the defend­
ant for the amount thereof; but.no such judgment shall be rendered 
against the plaintiff where the contract which is the subject of the suit 
shall have been assigned before the commencement of such suit, nor for 
any balance due from any other person than the plaintiff in the action. 

Set-off when suit 
brought by-
trustee, when 
allowed. 

To entitle defend­
ant to set-off, he 
must allege the 
same in answer. 

Judgment where 
set-off is proved. 

Judgment where 
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(50.) SEC. L. A subpoena may be served by any person by reading 
it to the witness or by delivering a copy thereof to him. 

(51.) SEC. LI . Whenever it shall appear to the satisfaction of the 
justice by proof made before him that any person duly subpoenaed to 
appear before him in a suit, shall have failed without a just cause to attend 
as a witness in conformity to such subpoena, and the party in whose behalf 
such subpoena was issued or his agent, shall make oath that the testimony 
of such witness is material, the justice shall have power to issue an attach­
ment to compel the attendance of such witness: provided, however, that no 
attachment shall issue against a witness unless his mileage and one day's 
attendance has been tendered or paid in advance. . 

(52.) SEC. L IL Every such attachment shall be executed in the same 
manner as a warrant, and the fees of the officer for issuing and serving the 
same, shall be paid by the person against whom the same was issued, unless 
he show reasonable cause to the. satisfaction of the justice, for his omission 
to attend, in which case the party requiring such attachment, shall pay all 
costs of such attachment. 

(53.) SEC. LILT. Every person subpoenaed as aforesaid, and neglect­
ing to appear, shall also be liable, to the party in whose behalf he may 
have been subpoenaed, for damages which such party may have sustained 
by lm non-appearance: provided, that said witness had one day's attend­
ance and his mileage tendered or paid him in advance. 

(54.) SEC. LIV. Either party in any civil suit depending before a 
justice, may, upon notice, cause the deposition of any witness therein, to 
be taken by any judge or justice of the peace, of any county in this terri­
tory where the said witness may be. 
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(55.) S E C . L V . T h e deposition shall be taken, certified, and returned How such depo-
according to the law of the territory concerning depositions. fcd"&|?.becertl* 

(56.) S E C . L V I . The justice shall allow every deposition, taken, cer- Depositions when 
tilled, and returned according to the provisions of this article, to be read d ° ^ r ead i n eT1" 
on the trial of the cause in which it is taken, in all cases where the same 
testimony, if given verbally in court, could have been received; but no 
such deposition shall be read on the trial, unless it appears to the justice 
that the witness whose deposition is offered: 

1. I s dead, or resides out of the county; or, 
2. I s unabie, or cannot easily attend before the justice, on account of 

sickness, age, or other bodily infirmity; 
3. Has gone out of the county, without the consent ,or collusion of the 

par ty offering the deposition. 

An Act to provide for the issuing of Commissions to take testimony by Justices of 
)/t/ the Peace. ^ 
{Passed March 3, 1858.] Q , /£ 

(57.) S E C . I . Be it enacted by the legislature ofthe state of Minnesota .•Vommflpnersto 
Whenever an issue of fact shall have been joined, in any action or suit, TU '^pSp^^ ' ' 
before a justice of ' the peace, and it shall appear on the application of 
either party, that any witness not residing within the county where such 
suit is pending, is material in the j>rosecution or defense of such action or 
suit, the said justice may award a commission to one or more competent 
persons authorizing them or any of them to examine such witness on oath 
upon the interrogation settled by the said justice, and certified by his 
approbation, entered or endorsed thereon, or by the written agreement or 
assent of the parties annexed to such commission, to take and certify the Assent of parties 
depositions of such witness, and to return the same according to the direc- thercto. 
tions given, with such commission, in which commission both parties may 
unite. 

(58.) S E C . I I . Such commission may be granted at the instance of commissioners 
either party by such justice of the peace, at any time, upon proof that due ""J b

t?
 gIj!mf|J? 

notice of such application for such commission has been served on the verse party. 
adverse party at least two days before the time of making such applica­
tion ; and whenever the defendant shall neglect to appear or plead in such Miure to appear, 
action or suit, and the plaintiff shall make application for a commission to o n notice-
take the deposition of a material witness for the prosecution of such action 
or suit, the justice may award a commission without notice to one or more 
competent persons, to examine such witness on oath upon interrogations 
proposed by the plaintiff to be settled by the justice, and certify the depo­
sitions, and return the same according to the directions given in such com­
mission. 

(59.) S E C . I I I . The commission shall be executed and returned as is Deposition to be 
prescribed by statute when a commission issues out of a court of record, „"rs™°i ^ ^ " 
and the deposition and testimony taken in pursuance thereof, shall be nation, 
received on the trial, as testimony in the cause, with the like effect, as if 
such witness were personally examined at such trial. 

(60.) S E C . IV . When the commission is executed in this state, the Commissioners 
commissioner or commissioners, shall have the same power to issue sub- pSf ,g [

e
c

s l , b 

poenas, swear witnesses, and compel their attendance as justices of the 
peace have. 

(61.) S E C . V . Whenever such commission shall be issued by any jus- Adjournment of 
tice of the peace, the action or suit shall not be adjourned for more than su l t 

ninety days, unless by consent and agreement of the parties of such action 
or suit. 

33 
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(62.) SEC. VI. The justice of the peace shall be entitled to fifty cents 
for every commission issued and approved by him, in addition to the fees 
how allowed by law. 
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U 

\J [ Chapter 69, Revised Statutes, Article 4.] 

(63.) SEC. LVIL \_As amended on page 7 of the amendments of 1852 
to the revised statutes.'] If either party shall fail to appear within one hour 
after the time specified for the return of the process, or after the hour of 
adjournment, the justice shall dismiss the suit, or proceed to hear the proof 
of the party present, and render judgment thereon accordingly, as the case 
may require. 

(64.) SEC. LVIII . In every action to be brought by virtue of this, 
article, it shall be lawful for either of the parties to the suit, or for the at­
torney of either of them, after issue joined, before the court shall proceed 
to inquire into the merits of the cause, to demand of said court that the 

j» /said action be tried by a jury of six persons, on first paying to the justice 
/^TaO ' *n e J u r y ^ees *n a|ivance, which shall be taxed against the party losing, 

and' upon such demand, the justice shall direct the sheriff or any constable 
of the county, who may be present, or if no officer be present, the justice 
may appoint a suitable person to perform the duties required by this sec­
tion, to whom he shall administer the following oath or affirmation: " You 

Oathof omcor do solemnly swear (or affirm, as the case may be,) that you will perform 
summomngjury. ^ fafa.^ required of you, according to the best of your abilities, without 

partiality to either party;" and if in the opinion of the justice the jurors 
above required cannot appear forthwith, for the trial of the cause, the jus­
tice shall adjourn the cause, for such reasonable time as he may think 
proper, to enable the officer to summon the said jurors, and for them to ap­
pear, which time shall be specified in the venire facias; the person so 
sworn shall write down the names of eighteen persons, being inhabitants 
of the county, and possessing the qualifications necessary to constitute 
jurors in a court of record, from which list each party may strike out al­
ternately six names, and iiP case .of the absence of either party, or of his 
refusal to strike out, the justice shall strike out of the said list six names, 
and shall thereupon issue a venire facias, requiring the officer to summon 
the six persons whose names remain upon the above mentioned list, to ap­
pear at the time and place therein mentioned, to serve as jurors for the 
trial of the cause named in said venire facias: provided, that if any of 
said jurors shall not attend at the time so summoned to appear, or in case 
there should be legal objections raised to any of those who shall appear, it 
shall be the duty of the officer to summon a sufficient number of tales­
men to supply the deficiency. The jury so selected shall take the follow­
ing oath or affirmation: " You and each of you do solemnly swear (or 
affirm) that you will well and truly try the matter of difference be­
tween , plaintiff, and , defendant, and true ver­
dict give according to law and the evidence given to you in court; so help 
you God;" and after having been sworn, they shall sit together and hear 
the several proofs and allegations of the parties, which shall be delivered 
in public in their presence. And to each witness on any trial, the justice 
shall administer the following oath (or affirmation,) to wit: "You do swear 
in the presence of Almighty God, (or affirm,) that the evidence you shall 
give in this matter of difference between , plaintiff, and 

, defendant, shall be the truth, the whole truth, and nothing 
but the truth, so help you God;" and after hearing the proofs and allega-

Jury how se­
lected. 

Oath of jurors. 

Oath of witness. 
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tions, the jury shall be kept together in some convenient place, until they 
all agree upon a verdict, or be discharged by the justice; and for which . 
purpose a proper officer shall be sworn or affirmed, to whom the said 
justice shall administer the following oath, to wit: "You do swear in the Oath of officer 
presence of Almighty God, that you will, to the utmost of your ability, of ju"y.charse 

keep every person sworn in this inquest together, in some private conven­
ient place, without drink, except water; you will not suffer any person to 
speak to them, nor speak to them yourself unless by order of the justice, 
except it be to ask them whether they have agreed on their verdict, or are 
discharged by the court, so help you God." And when the jurors have 
agreed on their verdict, they shall deliver the same to the justice, in the 
same court, who is hereby required to give judgment thereupon, and to 
award execution in manner hereinafter directed. 

(65.) SEC. LIX. Whenever a justice shall be satisfied that a jury if jary cannot 
sworn in any civil cause before him, after having been out any reasonable S ^ ^ w L 
time, cannot agree on their verdict, he may discharge them and issue a them, 
new venire, unless the parties consent that the justice may render judg­
ment. 

(66.). SEC. LX. Every person who shall be duly summoned as a ju- Penalty if juror 
ror, and shall not appear, nor render a reasonable excuse for his default,-does no t a')i>ear-
shall be subject to a fine not exceeding ten dollars. 

A n Act in relation to Juries. 
[Passed May 23,1857.] C <- / £) • 

(67.) SEC. I. Be it enacted by the legislative assembly of the territory Jury trial. 
of Minnesota-: That all trials for criminal offenses before a justice of the 
peace, wherein the accused shall demand a trial by a jury of twelve men, 
and in all civil suits before a justice of the peace where the value in con­
troversy shall exceed twelve dollars, in which either party shall demand a 
trial by a jury of twelve men, such jury shall be impanneled by said jus­
tice in the way and manner following, to wit: 

(68.) SEC. II . When such jury shall be so demanded, the court shall Jury, how 
direct the sheriff, or any constable of the county, to make a list in writing c 08en' 
of the names of twenty-four inhabitants of ftie county, qualified to serve 
as jurors in the courts of record in this territory, from which the complain­
ant and accused in case of a trial for a criminal offense, and the parties in 
the case of a civil suit, may each strike out six names ; in the Case of the 
refusal or neglect of either person above named so to strike out such 
names, the justice shall strike out the names for either or both of said 
parties; and upon such names being struck out as herein provided, the 
justice shall issue a venire directed to the sheriff or any constable of the 
county, directing him to summon the twelve persons whose names shall 
remain upon such list, to appear before such court at the time and place to 
be named therein, to make a jury for the trial of such offense or civil suit. 
All further and other proceedings in relation to said jury and the trial be­
fore it, shall be held as now provided by law in the case of a jury trial in 
justice court. 

(69.) SEC. I I I . This act shall take effect from and after its approval Take effect, 
by the governor. 
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JUDGMENTS, AND THE FILING TRANSCRIPTS THEREOF, AND THE STAY 

OF EXECUTIONS. 

\f [Chapter 69, Revised Statutes, Article 4.] 

SEC. LXI. [Superseded by sections 1 and 2 of the act of 1858 ; 
see sections 73 and 74 below.'] 

(70.) SEC. LXII . If there be mutual justices' judgments between 
the same parties, upon whysh the time for appealing has elapsed, on which 
there is no existing execution, one judgment on the application of either 
party, and reasonable notice given to the adverse party, may be set off 
against the other, by the justice before whom the judgment against which 
the set off is proposed may be. 

(71.) SEC. LXII I . If the judgment proppsed as a set off, was ren­
dered before another justice, the party proposing such set-off must 
produce before the justice, a transcript of such judgment, upon which 
there is a certificate of the justice rendering the judgment, that it is 
unsatisfied in whole or in part, and that there is no appeal or existing execu­
tion thereon, and such transcript was obtained for the purpose of being a set­
off against the judgment to which it was offered as a set-off. The justice 
granting such transcript, shall make an entry therepf in his docket, and all 
further proceedings on such judgment shall be stayed, unless such tran­
script shall be returned with the proper justice's certificate therein, that it 
has not been allowed in set-off. 

(72.) LXIV. If any justice shall set off one judgment against another, 
he shall make an entry thereof in his docket, and execution shall issue 
only for the balance which may be due after such set-off. If a justice 
shall allow a transcript of a judgment rendered by another justice to be 
set off, he shall file such transcript among the papers relating to the judg­
ment in which it is allowed in set-off; if he shall refuse such transcript as 
a set-off, he shall so certify on the transcript, and return the same to the 
party who offered "it. 

• Judgment by 
confession. 

To be in -writing, 
and verified. 

Statement pf 
facts. 

Duties of justice 
• of peace. 

An act to allow Justices of the Peace to enter Judgment upon Confession. 
[Passed February 2,1858.] ( t , / 3 

(73.) SEC. I. Beit enacted by the legislature of the state of Minnesota: 
That any justice of the peace in this state may enter a judgment by con­
fession, if the defendant or defendants in any case when the debts or 
damages shall not exceed one hundred dollars, with such stay of execu­
tion as may be agreed on by the parties interested in such judgment. 

(74.) SEC. II . No confession shall be taken, or judgment rendered 
thereon,- unless the following requisites be complied with: 

1. The defendant must personally appear before the justice. 
2. The confession shall be in writing, signed by the defendant, and 

verified by his oath, and filed with the justice. 
3. If it be for money due, or to become due, the confession must state 

concisely the facts out of which it arose, and must show that the sum con­
fessed therefor is honestly due, or to become due. If it be for the purpose 
of securing a contingent liability, it must state concisely the facts consti­
tuting the liability, and must show that the sum confessed therefor does 
not exceed the same. 

(75.) SEC. I I I . The statement and affidavit may be filed with the 
justice of the peace, who must endorse upon it the time of filing, and 
must enter upon his judgment-book a judgment for the amount confessed, 
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with one dollar costs. The statement and affidavit, with the judgment 
endorsed, thereupon become the judgment roll. 

(76.) SEC. IV. Every justice, on demand of any person in whose Transcripts 
favor a judgment has been confessed, as hereinbefore provided, shall give 
a certified transcript of such judgment, and the clerk of the district court 
of the' same county in which judgment was rendered, shall, upon the pro­
duction of any such transcript, file the same in his office, and forthwith c„Urt.m 

enter such judgment in his docket of the district court judgment and 
decrees, and shall note the time of filing such transcript. 

(77.) SEC. V. Every such judgment, from the time of filing the Lien on real es-
transcript thereof, shall have the same lien on the real estate of the 
defendant or defendants in the county, as a judgment of the district court 
of the same county, shall be equally under the control of the district 
court, and shall be carried with execution in the same manner and with 
like effect as the judgment of such district courts, but no execution shall Execution, 
be in force thereon out of the district court, until an execution shall have 
been in force by a justice, and returned, that the defendant or defendants 
have no goods or chattels whereon to levy the same. 

(78.) SEC. VI. This act shall take-effect from and after the first day ™°a
s
gf

cct on 

of May next. 

kj'[Chapter 69, Revised Statutes, Article 4.] 

(79.) SEC. LXV. [AS amended by laws of 1858, page 31:] If, on ^ ^ ^ \ 0 • 
the return of the process, or at anytime before trial shall have com- transfer suit to 
menced in any cause or proceeding, civil or criminal, either party, his anot ' r j" s ,1C?' » 
agent or attorney shall make affidavit that the justice before whom the 
same is pending is a material witness for said defendant, without whose 
testimony he cannot safely proceed to a trial thereof; or that from preju- f't 
dice, bias, or other cause, he believes such justice will not decide impar­
tially in the matter; or if it shall be proven that the justice is near of kin / \ >' / 
to the plaintiff, then, in such case, the said justice shall transfer said suit, 
and all other papers appertaining to the same,'to some-other justice of the 
same or an adjoining, precinct, who may thereupon proceed to hear and 
determine the same in the same manner as it would have been lawful for 
the justice before whom the said cause or proceeding was commenced to ^fdbut'once. 
have done: provided, that no cause or proceeding shall be removed more 
than once. 

(80.) S E C LXVI. In cases where the plaintiff shall be non-suited, ^ ^ j 0 ^ 
or withdraw his action, or where judgment shall have been confessed, and forthwith. 
in all cases where a verdict shall be rendered, or the defendant shall be in 
custody at the time of hearing the cause, the justice shall forthwith render 
judgment, and shall enter the same in his docket. In all other cases, he 
shall render judgment, and enter the same in his docket within three days 
after the cause shall have been submitted to him for his decision. 

(81.) SEC. LXVII . [AS amended page 7 of amendments of 1852 to Execution how 
the revised statutesJ] The execution upon a judgment by a justice of the 
peace may be stayed in the manner hereinafter provided, upon reasonable 
notice to the opposite party ; and for the following periods of time, to be 
calculated from the date of the judgment: 

1. If the judgment be for any sum not exceeding ten dollars, exclusive 
of costs, one month; 

2. If it be for any sum above ten dollars, and not exceeding thirty 
dollars, two months ; 

3. If it be for any sum above thirty dollars, and not exceeding fifty 
dollars, three months; 
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4. If it be for any sum above fifty dollars, and not exceeding seventy-
five dollars, four months; 

5. If it be for a sum above seventy-five dollars, exclusive of costs, six 
months; but if all the parties to the judgment agree upon any other time, 
the stay shall be for the time so agreed upon. 

Party Btaying ex- (82.) SEC. LXVIII . To entitle any person to such stay of execution, 
te™'ntoreBogi5- s o m e responsible person, to be approved by the justice, and not being a 
aince. party to the judgment, must, within five days after rendering the judgment, 

enter into a recognizance before the justice to the adverse party, in a sum 
sufficient to secure the payment of the judgment and costs, conditioned to 
be void upon such payment at the expiration of the stay. 

Form of recogni- (83.) SEC. LXIX. Such recognizance must be signed by the person 
™» entering the same, and may be in the following form: 

" I, , acknowledge myself indebted to , in 
the sum of , to be void upon this condition: whereas, 

obtained a judgment before ' , a justice of the peace 
of , on the day of , 18 , against . Now, 
if such judgment shall be paid at the expiration of months from the 
time it was rendered, this recognizance shall be void." 

Kxecutionmay (84.) SEC. L X X . If at the. expiration of such stay, the judgment be 
issue against not paid, the execution shall issue against the principal and bail; if the 
bail. a an principal do not satisfy the execution, and the officer cannot find sufficient 

property belonging to him upon which to levy, he ' shall levy upon the 
property of the bail, and in his return shall state what amount of the 
money collected by him on the execution, was collected by him from the 
bail, and the time when the same was received. 

Bui entitled to (85.) Sec. L X X I . After the return of such' execution, the bail shall 
p'rind Kd against De entitled, on motion, to a judgment before a justice for the amount 
tion. ' collected from him in satisfaction of such execution^ with interest thereon 

at twelve per. cent, per annum; and such return of the officer, upon motion, 
shall be evidence of the facts therein stated. No motion shall be made 
after three months from the return of the execution. 

Judgmentstaycd (86.) SEC. L X X I I . If a judgment be stayed in the manner above 
tte sambas'o" prescribed, after an execution has been issued thereon, the justice shall 
appeal. revoke such execution, in the same manlier and with the like effect, as he 

is hereinafter directed to revoke an execution after an appeal has been 
allowed; and if the defendant has been committed, shall order him to be 

.* ,, .'.. discharged from custody. 
! wiie'n transcript. (87.) SEC. L X X I I I . Every justice, on demand of any person in 

boJflio§"with t0 ' whose favor he shall have rendered judgment for more than ten dollars 
derk of district exclusive of costs, shall give to such person a certified transcript of such 

judgment; and the clerk of the district court of the said county in which 
" the judgment was rendered, shall upon the production of any such tran­

script, file the same in his office, and forthwith enter such judgment in the 
docket of the district court, judgments and decrees, and shall note therein 
the time of filing such transcript. 

Transcriptso ".'•- (88.) SEC. LXXIV. Every such judgment, from the time of such filing 
estate'len-0°rcaI/ °f t n e transcript thereof, shall have the same lien on the real estate of the 

. . . : defendant in the county, as a judgment of the district court of the same 
•\ ' '• county, shall be equally under the control of the district court, and shall b.e 

' ' ' / carried into execution in the same manner and with like effect as the 
' judgment of such district courts; but no execution shall be issued thereon 

out of the district court, until an execution shall have been issued by a 
justice, and returned that the defendant has no goods or chattels whereon 
to levy the same. 

V 
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EXECUTIONS, AND PROCEEDINGS THEREON. 

(89.) SEC. LXXV. Upon every judgment rendered by a justice, Execution to be 
execution shall be issued by such justice, in the manner hereinafter pre- issue* on de" 
scribed, at any time on demand. 

SEC. LXXVI. [Repealed by section 3 of the acl of March 
3, 1855, to abolish imprisonment for debt.'] 

(90.) SEC. LXXVII . (a) The execution shall command the officer to Execution what 
levy the debt or damages, together with the interest thereon and the t ocon ta in 

costs, upon the goods and chattels of the person against whom the execu­
tion shall be granted, (his arms and accoutrements excepted, and also such 
other articles as are exempt by law, from execution,) and to pay the money 
within thirty days from date, to the justice who issued the execution, to 
render to the party who recovered the same; and if the execution be 
issued against a male person, in case where imprisonment is authorized by 
law, it shall command the sheriff or constable, that if no goods or chattels 
can be found, or not sufficient to satisfy such execution, then to take the 
body of the person against whom the execution shall be issued, and convey 
him to the common jail of the county, there to remain until such execu­
tion shall be satisfied and paid, or he be otherwise discharged according to 
law. 

(91.) SEC. LXXVUI . Before any execution shall be delivered, the ^^J™*'™ 
justice shall state in his docket, and also on the back of his execution, the ecution. 
amount of the debt or damages and costs separately, and the officer 
receiving such execution, shall indorse thereon the time of the reception 
of the same. 

(92.) SEC. LXXIX. If any execution be not satisfied, it may, at the ExfVti°n"h™ 
request of the plaintiff, be removed from time to time, by the justice issuing ed. 
the same, by an indorsement thereon to that effect, signed. by him, and 
dated when the same shall be made; if any part of such execution has 
been satisfied, the indorsement of renewal shall express the sum due on 
the execution; every such indorsement shall renew the execution in full 
force, in all. respects for thirty days, and no longer. An entry of such 
renewal shall be made in the docket of the justice. 

(93.) SEC. L X X X . The officer after taking goods and chattels into Notice of sale 
his custody by virtue of an execution, shall without delay give public audwhat̂ o'con-
notice, by at least three advertisements, put up at three public places in toin-
the township or precinct where the property is to be sold, of the time and 
place when and where the same shall be exposed for sale. Such notice 
shall describe the goods and chattels taken, and shall be put up at least 
ten days before the day of sale. 

(94.) SEC. L X X X I . At the time so app6inted, the officer shall expose sale of goods and 
the goods and chattels to sale at public vendue to the highest bidder. The "on ho^mS" 
officer shall in all cases return the execution, and have the money before 
the justice at the time of making such return. 

(95.) SEC. LXXXII . No officer shall, directly or indirectly, purchase Officer not to buy 
any goods and chattels at any sale made by him upon execution; but him.3 S° y 

every such sale shall be absolutely void. 
• (96.) SEC. LXXXII I . .If there be no property found, or if the goods Garnishees may 

and chattels levied on are not sufficient to satisfy such execution, the officer whenTTpropcr-
shall upon the demand of the plaintiff, summon in writing'as garnishees, ty found. 
such persons as may be named to him by the plaintiff or his agent, to ap-

(a) Such parts of this section as provide for a clause in the execution against the body of the debtor 
are rendered inoperative by section three of the act of March 3d, 1855, to abolish imprisonment 
for debt. 
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pear before the justice on the return day of the execution, to answer such 
interrogatories as may be put to them, touching their liabilities as gar­
nishees ; and like proceedings shall be had thereon before the justice to 
final judgment and execution, as in suits instituted by attachment in jus­
tice's court. 

Officer holding (97.] LXXXIV. The officer who shall hold an execution, shall re-
receipt'for money c e i v e a ^ money tendered to him in payment thereof, and shall indorse the 
paid on same, same on the execution, and give the person paying the same a receipt 

therefor, in which shall be specified on what account the same was paid, 
if demanded. 

BEPLETIN. 

Affidavit to be 
made in case of 
replevin. 

Such affidavit 
what to contain 

Plaintiff to give 
bond to defend­
ant . 

Just ice to issue 
writ. 

Officer forthwith 
to take posses­
sion of the pro­
perty. 

Third party 
when made co-
defendant. 
When property 
not obtained 
plaintiff may re­
cover value 
thereof. 

Plaintiff failing 
to f stablish his 
right. 

(98.) SEC. LXXXV. When the object of the action is to recover the 
possession of personal property, the plaintiff or some other person, shall 
in all cases before any writ-shall be issued, take and subscribe an affidavit, 
and file the same with the justice. 

(99.) SEC. LXXXVI. Such affidavit must state that the. property 
(describing it) is wrongfully detained by the defendant, that the plaintiff 
is entitled to the immediate possession thereof, that it was not taken from 
him by any process legally and properly issued against him, or if so taken, 
that it was exempt from seizure in such process; it must also state the 
value of the "property, according to the best knowledge and belief of the 
affiant. 

(100.) SEC. LXXXVII . The plaintiff shall also- execute a bond to 
the defendant with sureties, to be approved by the justice, in a penalty at 
least double the value of the property sought, conditioned that he will ap­
pear at the return day thereof and prosecute his action to judgment, and 
return the property to the defendant, if a return thereof be ordered by the 
court, and also pay all costs and damages that may be adjudged against 
him ; the bond shall be filed with the justice, and shall be for the use of 
any person injured by the proceeding. 

(101.) SEC. LXXXVIII . The justice shall thereupon issue a writ, 
directed to the sheriff or any constable of the county, commanding him to 
take the propeAy therein described and deliver the same to the plaintiff, 
and summon the defendant to appear and answer the same on the return 
day mentioned in the writ. 

(102.) SEC. LXXXIX. In obedience to such writ, the officer must 
forthwith take possession of the property mentioned in the writ, if the 
same be in the possession of the defendant or his agent, for which purpose 
he may break open any dwelling house or other inclosure, having first de­
manded entrance, and exhibited his authority if required. 

(103.) SEC. XC. If a third person claim the property, he must be 
made a co-defendant. 

(104.) SEC. XCI. If the property sought be not obtained, the plain­
tiff, if he establishes his right thereto, shall recover the value of that right, 
whether obtained or not, he shall recover the damages he has sustained in 
consequence of the illegal detention thereof. 

(105.) SEC. XCII . [As amended on page 7 of the amendments of 1852, 
to the revised statutes.^ If the plaintiff fails to establish his right to the pro­
perty, the defendant shall recover such damages, as under the circumstan­
ces he shows himself entitled to; and in addition thereto may have.judg­
ment for the return of the property, or the value thereof, if the same has 
been taken out of his possession, or delivered to the plaintiff. 
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PKOCEEDINGS BY ATTACHMENT. 

(106.) SEC. XCIII . Any creditor shall be entitled to proceed by at- creditor entitled 
taciiment in a justice's court, against the property of his debtor, in the certatoraseT'm 

cases, upoii the conditions, and in the manner provided in this article. / 
(107.) SEC. XCIV. Before any such writ of attachment shall be is-VAfflfiivitho-be * l ' ' 

sued, the plaintiff, or some person in his behalf, shall make and file with SchLent°issues/ ' 
the justice, an affidavit stating that the defendant therein is indebted to the ,,' /•, <• 
plaintiff, in a sum exceeding five dollars ; and specifying the amount of Affidavit what to' 
such indebtedness, as near as may be, over and above all legal set-offs, • ' . 
and that the same is due upon contract, expressed or implied, or upon judg­
ment or decree of some court, and containing a further statement that the 
deponent has good reason to believe either: 

1. That the defendant is a non-resident corporation; or 
2. That the defendant is not a resident of this territory, and has not 

resided therein for three months immediately preceding the time of mak­
ing such affidavit; 

3. That the defendant has absconded, or is about to abscond from this 
territory; 

4. That the defendant has removed, or is about to remove any of his 
property out of this territory, with intent to defraud his creditors ; 

5. That the defendant resides in any other county, and more than one 
hundred miles from the residence of the justice ; 

6. That the defendant contracted the debt under fraudulent representa­
tions ; 

7. That the defendant so conceals himself that the process of summons 
cannot be served upon him ; or, 

8. That the defendant has fraudulently conveyed or disposed of, or is 
about fraudulently to convey or dispose of any of his property or effects, 
so as to hinder or delay his creditors. 

(108.) SEC. XCV. In the five first cases 'mentioned in the preceding in certain cases, 
section, the writ of attachment shall be returnable in three days; but in tumaWeinthree 
all other cases, it shall be returnable as an ordinary summons. daJ's-

(109.) SEC. XCVI. The writ of attachment shall be in the following Form of writ of 
form : attachment. 
Territory of Minnesota, \ 

county of ) 
To the sheriff or any constable of said county: 

In the name of the United States you are commanded to attach the 
goods and chattels, moneys, effects, and credits of , or so 
much thereof, as shall be sufficient to satisfy the sum of , with in­
terest and costs of suit, in whosesoever hands or possession the' same may 
be found in your county, and so provide that the goods and chattels so at­
tached, may be subject to further proceedings thereon, as the law requires ; 
and also to summon the said , if to be found, to be and 
appear at my office in said county, on the day of , A. D. 18 , 
at o'clock in the noon, to answer to .,' , in a civil action 
to his damage one hundred dollars or under. 

Given under my hand at , this day of 
, A. D. 18 . 

J. P.,' Justice of the peace. 
(110.) SEC. X C V n . The officer shall execute a writ of attachment, Attachment how 

by summoning the defendant as in ease of a summons, if to be found 
within the county, and by attaching the goods and chattels, moneys and 
credits, of the defendant, not exempt by law. 
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When defendant ' (111.) SEC. XCVIII . When property of the defendant shall be act-
rionbrfproperty! u a u v seized on attachment, the defendant, or any other person for him, 

may obtain possession thereof, by giving bond and security to the satisfac­
tion of the officers executing the writ, in double the value of the property 
so attached, conditioned that the same shall be forthcoming, when and 
where the justice shall direct, and shall abide the judgment of the justice. 

Justice may or- (112.) SEC. XCIX. When property shall be seized on attachment, 
property to be which is likely to perish or depreciate in value before the probable end of 
sold- the suit, or the keeping of which would be attended with much loss or ex­

pense, the justice may order the same to be sold by the officer, in the 
same manner and on the same notice, as goods are required to be sold on 
an execution; and the proceeds of such sale shall remain in the hands of 
the officer, subject to be disposed of as the property would have been if 
seized upon in specie. 

Compensation of (H3-) SEC. C. When property is seized on attachment, the justice 
chare^oT'ro- m a y ^ o w t° the officer having charge thereof, such compensation for his 
perty. trouble and expense in keeping and maintaining the same, as shall be rea­

sonable and just. 
When defendant (114.) SEC. CI. When the defendant cannot be summoned, and his 
C«™M continued property or effects shall be attached, if he do not appear to the action at 
and notice given, the return of the writ, the justice shall enter an order in his docket, 

requiring the plaintiff to give notice to the defendant, by publishing in a 
newspaper, if there be one printed in the county, or by three written or 
printed advertisements, set up at three of the most public places in the 
county, that a writ has been issued against him, and his property attached 
to satisfy the demand of the plaintiff; and that unless he appear before the 
justice at some time and place to be mentioned in said notice, not less than 
twenty, nor more than ninety days from the date thereof, judgment will be 
rendered against him, and his property sold to pay the debt. 

Porm of notice. (H5.) SEC. CII. The notice may be in the following form: 
Territory of Minnesota,) 

County of j '. 
To '• 

You are hereby notified that a writ of attachment has been issued 
against you, and your property attached, to satisfy the demand of 

, amounting to : Now, unless 
you shall appear before J. P., a justice of the peace in and for said coun­
ty, at his office in said town, on the day of , A. 
D. 18 , at o'clock in the noon, judgment will be rendered 
against you, and your property sold to pay the debt. 

Dated this day of , A. D. 18 . 
Plaintiff. 

Notice how post- (H6.) SEC. CUT. Such notice shall be set up, or published at least 
ed or published. fifteen days before the expiration of the time at which the party is required 

to appear, and the setting up may be proved, either by the return of the 
officer upon a copy of the notice, or by the affidavit of any person who 
would be a competent witness in the case, 

if defendant does (H7-) SEC. CIV. When the defendant .shall be notified as aforesaid, 
mcnt'to'beln-S~ a n c l s n a u not appear and answer to the action, his default shall be entered 
tered against by the justice in his docket, and the plaintiff may proceed thereon to final 

judgment as in actions commenced by summons; but no execution shall 
Execution not to be issued on such judgment, either against the defendant, or money paid 
ir̂ Te™''1 b° n d t 0 t n e justice thereon, until the plaintiff, or some person in his behalf, shall 

execute a bond in double the amount of such judgment, to the defendant 
with security, to be approved by the justice, conditioned that if the defend­
ant shall, within one year from the rendition of such judgment, appear and 
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disprove the debt or damages adjudged against him, or any part thereof; 
the plaintiff will refund the whole, or such part thereof as may be found 
not justly due him in a review of the case. 

(118.) SEC. CV. Like pleadings of the parties and like proceedings Pleadings same 
shall be had, as far as practicable, in suits commenced by attachment, and M m other cases' 
suits founded on contracts and commenced by summons. 

(119.) SEC. CVI. Attachments may be dissolved, on motion made in Attachment how 
behalf of the defendant, at any time before final judgment, if the defend- alss»1^d-
ant shall appear and plead to the action and give bond to the plaintiff, with 
good and sufficient surety to be approved by the justice, in double the 
amount of property, effects, and credits attached, conditioned that if judg­
ment be rendered against him in such suit, he will pay the amount thereof, 
with costs and interest thereon. 

(120.) SEC. CVII. When any attachment shall be dissolved, the whenattach-
property and effects attached shall be released, and the garnishees shall be "rop'r^To' h?' 
discharged, and the suit proceed as if it had been commenced by a sum- released. 
mons only. 

(121.) SEC. CVIII. "When property of the defendant, found in the when third pcr-
hands or possession of any other person than the defendant, shall be i°om^yretaln 

attached, such person may retain the possession thereof, by giving bond 
and security to the satisfaction of the officer executing the writ, in double 
the value of the property so attached, conditioned that the same shall be 
forthcoming when and where the justice shall direct, and shall abide the 
judgment of the justice. 

(122.) SEC. CIX. When judgment shall be rendered in any attach- Execution to 
ment case, execution may issue thereon, and the property attached may be tss"obedsoid°asr* 
sold in the same manner as in other cases, except as otherwise provided in other cases. 
by this article. 

THE REMOVAL OF CAUSES, BY CERTIORARI AND PROCEEDINGS 
THEREON. 

(123.) SEC. CX. If any person shall conceive himself injured by cause when re-
error in any process, proceeding, judgment, or order given by any justice moved to district 
of the peace, within this territory, it shall be lawful for such person, to orari. 
remove such judgment to the district court, as hereinafter provided. 

(124.) SEC. CXI. The party applying for such certiorari, his agent (Application for 
or attorney, shall within twenty days after the rendition of such judgment S * ™ ' ^ , , 
present to a judge of a court of record, an affidavit, stating that in his made<) (i • . 
belief there is reasonable cause for granting such certiorari for error in t V -1 

. such judgment, (setting fortli the ground of error alleged) and that the f/x .. • 
application is made in good faith, and not for the purpose of delay; and , ~ 
shall together writh one or more sureties, to be approved by the judge, ; •, *, 
enter into a recognizance before a judge or some justice of the peace, to ', ' 
the adverse party, in double the amount of the judgment, and costs ren- , ,* .. . 
dered before the justice. ! 

(125.) SEC. CXII. Such recognizance must be signed by the persons pormofrecogni-
entering into the same, and attested by the judge or justice, and shall be zance-
in the following form: 

We and acknowledge ourselves 
to owe and be indebted unto , in the sum of 
dollars, to be levied of our several goods and chattels, lands and tene­
ments, to the use of , or his assigns, if default be 
made in the condition following, to wit: 

Whereas, the said , has applied for a certiorari from 
the judgment of , a justice of the peace of the county , 
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of , rendered day of , A. D. 
18 , in an action between , plaintiff, and 

, defendant; now if the writ of certiorari be allowed, 
and the said , shall prosecute the same with all due diligence 
to a judgment in the district court, or before the judge thereof, and abide 
the order the court or judge may make therein, then this recognizance to 
be void, otherwise of force. 

Taken and acknowledged before me, this 
day of . A. D. 18 . 

C. D. 
E. F . 

Judge, or (Justice.) G. IT. 
(126.) SEC. CXIII. If such judge shall be satisfied that any error 

affecting the merits of the controversy has been committed by the justice 
or jury in the proceeding, verdict or judgment, he shall allow a writ of cer­
tiorari, by indorsing on the affidavit his allowance thereof. 

(127.) SEC. CXIV. The affidavit and recognizance, so given, shall be 
filed with the clerk of the district court for the county, who shall thereupon 
issue a writ of certiorari, commanding the justice, rendering such judg­
ment, to make return as to all facts contained in such affidavit, and of all 
the testimony and proceedings in the case. 

(128.) SEC. CXV. The certiorari so allowed, shall be served within 
ten days after its allowance, upon the justice by whom the judgment was 
rendered. 

(129.) SEC. CXVI. Upon the service of a writ of certiorari upon the 
justice as aforesaid, all further proceedings at law in such case shall cease, 
and if the execution shall, have issued on such judgment upon which the 
certiorari is allowed, the justice shall immediately recall the same. 

(130.) SEC. CXVII. Upon the service of a writ of certiorari to 
reverse a judgment as aforesaid, it shall be the duty of the party serving 
the same, to deliver at the same time to the justice a copy of the affidavit 
on which the certiorari was procured, and the justice shall make a special 
return as to all the facts contained in such affidavit, and of the testimony 
and proceedings in the case, and annex a copy thereof to the writ, and 
shall file the same with the clerk of the district court, within ten days after 
the service of the writ, together with 'all the papers in the suit; and he 
shall also certify the time when the writ was served upon him. 

(131.) SEC. CXVHI. The district court shall have power to compel 
such justice to make or amend such return by rule, attachment, or man­
damus, as the case may require. 

(132.) SEC. CXIX. When such certiorari and return shall be so filed 
with the clerk, the cause may be brought on to argument before the judge 
of said court at any .time thereafter, according to the statutes relating 
thereto. 

(133.) SEC. CXX. [As amended on page 7 of'the amendments of'1852 
to therevised stututes.~\ The judge of the district court shall proceed and 
give judgment in the cause as the right of the matter may appear, without 
regarding technical omissions, imperfections, or defects in the proceedings 
before the justice which did not affect the merits, and may affirm or 
reverse the judgment in whole' or in part; and may make any such final 
order or judgment as he shall deem proper, in furtherance of justice, and 
may award costs to the successful party, not exceeding fifteen dollars 
exclusive of-charges and .disbursements. 

(134.) SEC. CXXI. If a judgment rendered before a justice be col­
lected, and afterwards be reversed by the court above, the court shall 

Judge when to 
allow the cer­
tiorari. 

Affidavit and re­
cognizance to bo 
filed with clerk. 

Certiorari when 
to be served. 

After servicej 
proceedings 
stayed. 

Copy of affidavit 
to be served with 
writ. 

District court has 
power to compel 
justice to amend 

. return. 

When cause 
brought on to 
argument. 

Judge may affirm 
or reverse the 
judgment. 

Costs may bo 
awarded to the 
successful party. 

When restitu­
tion awarded. 
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award restitution of the amount so collected, with interest from the time of 
collection, and execution may issue thereon. . - . ' 

(135.) SEC. CXXII. [As amended on page 7 of ike amendments of\ozta to be paid 
1852 to the revised statutes.'] No justice of the peace shall be required to fenrntd^ 
make return to any writ of certiorari, unless all the costs of the suit to j 
which said return relates, as the same are entered on his docket, are paid, I 
and also one dollar for the justice's return, at the time of the service of/ 
said writ upon him as aforesaid. , \ e % * " 

(136.) SEC. CXXIII . [AS amended on page 23 of the laws of 1855.] Aggrieved party 
Any person aggrieved by any judgment rendered by any justice of the j™tticê oourt0in 
peace under this article, when the judgment shall exceed fifteen dollars, cerW ĉaaes. ( 
or in action of replevin, when the value of the property as sworn to in 
the affidavit for a writ of replevin shall exceed fifteen dollars, or when the • •• • 
amount claimed in the complaint shall exceed thirty dollars, may appeal 
by himself or agent to the district court of the county where the same was 
rendered: provided, however, that when the claims of either party as ! 
proven in the cause at the trial shall exceed one hundred dollars, or the 
claims of both parties as proven on the trial shall exceed two hundred 
dollars, then either party may appeal from such judgment although the (, '" 
recovery before the. justice be less than fifteen dollars, in which case the 
fact of sum or sums having been proven on the trial shall be set forth and . 
certified by the justice in his return: provided, this law shall not interfere j 
with any action in case of forcible entry and detainer. And provided 
further, that no appeal shall be allowed in any case unless the following 
requisitions are complied with within ten days after judgment rendered, , 
viz: 

1. An affidavit shall be filed with the justice before whom the cause Affidavit and re-
was tried, stating that the appeal is made in good faith and not for the appeaitwhenand 
purpose of delay. B°W made. 

2. A recognizance entered into by the party appealing, his agent or 
attorney, to the adverse party in a sum sufficient to secure such judgment 
and cost of appeal, must be entered into with one or more sureties, to be ' 
approved by the justice. 

(137.) SEC. CXXIV. Upon an appeal being made, according to the justice when to 
foregoing provisions, the justice shall allow the same, and make an entry allow appeal. 
of such allowance in his docket; and all further proceedings on the judg­
ment before the justice shall be suspended by the allowance of the appeal, 
and if in the meantime execution shall have been issued, the justice shall 
give to the applicant a certificate that such appeal has been allowed. 

(138.) SEC. GXXV. On such certificate being presented to the oncer when to 
officer holding the execution, he shall forthwith release the body and the propertyV °r 

property of the defendant that may have been taken on execution; and defendant. 
if the-applicant shall have been committed to jail, the jailor, upon the 
service of a like certificate on him, shall release the appellant from 
imprisonment. 

(139.) SEC. CXXVI. [As amended on page 8 of the amendments of justice to file 
1852 to the revised statutes."] On or before the first day of the term of the transcript of 
district court next after the appeal shall have been allowed, the justice 
shall file in the office of the clerk of said court, a transcript 6f all the 
entries made in his docket relating to the case, together with all the 
process and other papers relating to the suit, and filed with the justice; 

' and upon the filing of his return the district court shall become possessed Proceedings on 
of the cause, and shall proceed therein in the same manner as near as may return™ '°e B 

be as in actions originally commenced in that court, except as herein 
otherwise provided. 
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(140.) SEC. CXXVII. The issue before the justice shall be tried 
before the court above without other or further new declaration or plead­
ing, except in such cases as shall be otherwise directed by the court. 

(141.) SEC. CXXVIII. The person or persons appealing shall cause 
an entry of the appeal to be made by the clerk of the court on or before 
the second day of the term, unless otherwise ordered by the court, and the 
plaintiff in the court below shall be the plaintiff in the court above: pro­
vided, that if the appellant shall fail or neglect to enter the appeal as 
aforesaid, the appellee may have the same entered at any time during that 
or some succeeding term, and the judgment of the court below shall be 
entered against the appellant for the same, with interest and twelve per 
centum damages, and the costs of both courts. 

(142.) SEC. CXXIX. Upon an appeal' being made and allowed, the 
district court may by rule and attachment compel a return by the justice 
of the proceedings in the suit, and of the papers required to be by him 
returned. 

(143.) SEC. CXXX. If a justice fail to allow an appeal in a cause, 
when the same ought to have been allowed, the district court, on such fact 
satisfactorily appearing, may by rule and attachment compel the justice 
to allow the same, and to return his proceedings in the suit, together with 
all papers required to be returned by him. 

(144.) SEC. CXXXI. Whenever the court is satisfied that the return 
of the justice is substantially erroneous or defective, the court may by rule 
and attachment compel him to amend the same. 

(145.) SEC. CXXXII. NO appeal allowed by a justice shall be dis­
missed on account of there being no recognizance, or that the recognizance 
given is defective, if the appellant will before the motion to dismiss is 
determined enter before the district court into such recognizance as he 
ought to have entered into before the allowance of the appeal, and pay all 
costs that shall be incurred by reason of such default or omission. 0 

(146.) SEC. CXXXIII . All appeals allowed, ten days before the first 
day of the term of the district court next after the appeal allowed, shall be 
determined at such term, unless continued for cause. 

(147.) SEC. CXXXIV. In all cases of appeal from a justice's court, 
if the judgment!of the justice be affirmed, or if on trial anew in the dis­
trict court, the judgment be against the appellant, such judgment shall be 
rendered against him and his sureties in the recognizance for the appeal. 

(148.) SEC. CXXXV. If upon an execution being issued upon such 
judgment, the principal shall not pay such execution, and the officer cannot 
find sufficient property of said principal to satisfy the same, such execution 
shall be enforced against the sureties, and the officer shall specify on his 
return, by whom the money was paid, and the time thereof. 

(149.) SEC. CXXXVI. After the return of an execution satisfied in 
whole or in part out of the security, such security shall be entitled to a 
judgment on motion against the principal for the amount so paid by him, 
together with interest at twelve per cent, per annum from the time of pay­
ment ; such motion must be made within one year after the return day 
of the execution, and the return of the officer shall be evidence upon the 
hearing of such motion of the facts therein stated. 

(150.) SEC. CXXXVII. NO appeal shall be allowed by any justice 
of the peace, until the appellant, in addition to the requirements of section 
one hundred and twenty-three of this article, shall pay all costs which may 
have accrued in the justice's court, and one dollar for the return of the 
justice. 
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PROCEEDINGS FOR CONTEMPTS BEFORE JUSTICES OF THE PEACE. , 

(151.) SEC. CXXXVIH. In the following cases and no others, a jus-in what cases 
tice of the peace may punish for contempt: S ^ n l T p t 

1. Persons guilty of disorderly, contemptuous and insolent behavior 
towards such justice, whilst engaged in the trial of a cause, or in rendering 
judgment, or in any judicial proceedings, which tends to interrupt such 
proceedings, or to impair the respect due to his authority; 

2. Persons guilty of any breach of the peace, noise, or disturbance, 
tending to interrupt the official proceedings of such justice; 

3. Persons guilty of resistance, or disobedience to any lawful order or 
process made or issued by him. 

(152.) SEC. CXXXIX. Punishment for contempt may be by fine not punishment for 
exceeding twenty dollars, or by imprisonment in the county jail, not ex- contempt to bo 
ceeding two days, unless otherwise provided, at the discretion of the prisonment. 
justice. 

(153.) S E C CXL. NO person shall be punished for contempt before persons entitled 
a justice of the peace, until an opportunity shall have been given him to '° ̂ e heard be-
be heard in his defense; and for that purpose the justice may issue his isned for con-
warrant to bring the offender before him. tempt. 

(154.) SEC. CXLI. If the offender be present he may be summarily w h e n offender 

arraigned by the justice, and proceeded against in the same manner as if a may be summa-
warrant had. been previously issued, and the offender arrested thereon. rl y arraisne • 

(155.) SEC. CXLII. The warrant for contempt may be in the follow- rorm of warrant 
in<T form: for contempt. 
Territory of Minnesota, ) « 

county of j 
To the sheriff or any constable of said county: 

In the name of the United States, you are hereby commanded to apprehend 
A. B., and bring him before J. P., one of the justices of the peace of said 
county, at his office in said county, to show cause why he, the said A. B., 
should not be convicted of a criminal contempt, alleged to have been com­
mitted on the day of , A. D. 18 , before the said 
justice while engaged as a justice of the peace in judicial proceedings. 

Dated this day of ,A. D. 18. . 
J. P., justice of the peace. 

(156.) SEC. CXLIII. Upon the conviction of any person for con- justice to make 
tempt, the justice shall make up a record of the proceedings on the convic- accord of con-
tion, stating the particular circumstances of the offense, and the judgment same, 
rendered thereon, and shall file the same in the office of the clerk of the 
district court, and shall also enter the same in his docket as in civil cases. 

(157.) SEC. CXLIV. The warrant of commitment for any constable, Warrant of com-
shall set fortli the particular circumstances of the offense, or it shall be j ^ ' S ^ w h a t *° 
void. 

(158.) SEC. CXLV. The record of conviction may be in the following Form 0f record 
form: - ofconyiction. 
Territory of Minnesota, \ 

county of j 
Whereas, on the day of , A. D. 18 , while 

we, the undersigned, one of the justices of the peace of the said county, 
was engaged in the trial of a cause between C. D., plaintiff, and E. F., 
defendant, in said county, according to the statute in such case made and 
provided, A. B., of the said county did interrupt the said proceedings, and 
impair the respect due to the authority of the undersigned, by (here 
describe the cause particularly) and whereas, the said A. B. was thereupon 
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required, by the undersigned, to answer for the said contempt, and show 
cause why he should not be convicted thereof; and whereas, the said A. B. 
did not show any cause against the said charge: Be it therefore remem­
bered, that the said A. B. is adjudged to be guilty, and is convicted of the 
criminal contempt aforesaid, before the undersigned, and is adjudged by 
the undersigned, to pay a fine of dollars, or to be imprisoned 
in the- common jail of said county for the term of two days, or until he be 
discharged from imprisonment according to law. 

Dated this day of , A. D. 18 . 
J. P., justice of the peace. 

(159.) SEC. CXLVI. When any witness attending before a justice of 
the peace, in any cause, shall refuse to be sworn in some form prescribed 
by law, or to answer any pertinent or proper question, such justice may, 
by order, commit such witness to the jail of the county. 

(160.) CXLVII. Such order shall specify the cause for which the 
same is issued; and if it be refusing to answer any question, such question 
shall be specified therein; and such witness shall be closely confined pur­
suant to such order, until he submit to be sworn, or to answer, as the case 
may be. 

(161.) SEC. CXLVIII. The justice shall thereupon adjourn such case, 
at the request of the party, for such time as shall be reasonable, or until 
such witnesss shall testify in the case. 

(162.) SEC. CXLIX. If any person duly subpoenaed, and obliged to 
attend as a .witness, shall fail to do so, he shall be considered guilty of a 
contempt, and shall be fined all the costs for his apprehension, unless he 
shall show reasonable cause to the satisfaction of the justice, for his omis­
sion to attend; in which case the party requiring such appearance, shall 
pay the costs thereof. 
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(163.) SEC. CL. All process issued by any justice of the peace, shall 
be signed by him, and may be under seal, or without-a seal. 

(164.) SEC. CLI. Every summons or process, issued by a justice of 
the peace, shall be entirely filled up, and shall have no blank either in date, 
or otherwise, at the time of its delivery to an officer to be executed; every 
such process which shall be issued and delivered to an officer to be exe­
cuted, contrary to the foregoing provisions, shall be void. 

(165.) SEC. CLII. When, from any cause, a vacancy shall occur in 
the office of justice of the peace, in any of the organized counties of this 
territory, the clerk of the board of county commissioners, upon being noti­
fied that any such vacancy exists, may issue a notice to the electors of 
the precinct where such vacancy exists, stating in such notice, that a va­
cancy has occurred in the said office, and that an election will be held in 
the said precinct, to fill said vacancy; which notice shall be given in the 
same manner, and under the same regulations that other notices of elec­
tions are required by law to be given. 

(166.) SEC. CLIII. Whenever one or more justices of the peace 
shall be elected in any precinct of this territory, to supply a vacancy or 
vacancies at the time existing, such justice or justices may take the oath 
and file their official bond, and forthwith enter upon the duties of their 
office. 

(167.) SEC. CLIV. Whenever, by reason of a dismissal, nonsuit, or 
for any other cause, a judgment shall be rendered against either party, for 
costs only, by a justice of the peace, execution may issue to enforce such 
judgment, in the same manner and with the same effect as in every other case. 
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(168.) SEC. CLV. All persons elected justice of the peace in this justices to enter 
territory, shall enter upon the duties of their respective offices, on the first u_on du'ies of 

day of January next succeeding their election, unless otherwise provided January, 
for in this article. 

(169.) SEC. CLVI. NO justice of the peace, being a member of the if justice elected 
council or house of representatives, shall be obliged to take cognizance of neeaTotactas 
any action, or to entertain any proceedings under the provisions of this Justice-
article; but he may act therein or not, at his discretion. 

(170.) SEC. CLVII. In case any justice of the peace shall die, or his when office of 
office shall in any .wise become vacant, and any books or papers belonging books and papers 
to such justice in his official capacity, shall come into the hands of any h°w disposed of. 
person, the nearest justice may demand and receive such books and pa­
pers from the person having the same in his possession. 

(171.) SEC. CLVHI. If any books or papers required to be delivered if books be with-
to the nearest justice by the preceding section, be withheld, or if any jus- ŝ me may bene­
fice shall refuse to deliver over to his successor any books or papers, in c°™-cd. 
either case, the person entitled to receive the said books or papers, may 
make complaint to the district judge of the United States district court of 
the proper county, and if such judge be satisfied by the oath of the complain­
ant, or any other person, that any such books or papers are withheld, he may 
grant an order directing the person so refusing, to show cause before him 
on a day to be mentioned in said order, why he should not be compelled 
to deliver the same. 

(172.) SEC. CLIX. At the time so appointed, or at any other time Judge to inquire 
to which the matter may be adjourned, upon due proof being made of theVasc, and"' 
the service of such order, such judge shall proceed to inquire into the cir- maJ commit tii-
cumstances; and if it shall appear that the said books and papers are ing books, 
withheld, the officer before whom the proceedings are had, shall by war­
rant commit the person so withholding, to the jail of the proper county, 
there to remain until he shall deliver such books and papers, or be other-
Wise discharged according to law. 

(173.) SEC. CLX. If any money shall be collected for any party by Justice failing ti> 
a justice of the peace in his official capacity, and he shall have neglected |ufityY

0f mSdc-' 
or refused, within a reasonable time after demand, to pay over the same, meanor. 
such neglect or refusal shall be deemed a misdemeanor, and on conviction 
thereof, such justice shall forfeit his office. 

(174.) SEC. CLXI. Whenever a certiorari, or appeal shall be duly whenjustice 
brought and served upon a justice after he shall have gone out of office, toaappeaaieafterm: 

upon a judgment rendered by him whilst in office, such person shall make his office expires.. 
return to such certiorari or appeal, in like manner and with like effect as 
if such certiorari or appeal had been served whilst he was in office. 

(175.) SEC. CLXII. The courts of justices of the peace shall be pub- Justices' courts 
, . v , ' n , -, , r to be public 

lie. and every person may freely attend the same. 
(176.) SEC. CLXIH. No justice of the peace shall have a law part- K ^ 1 ^ ^ . 

ner appear as attorney in any case before such justice. appear before 

An Act to extend the Jurisdiction of Justices of the Peace. 
[Passed February 2,1868.] C, )J/ 

(177.) SEC. I. Be it enacted bu the leqislature of the state of Minne- Jurisdiction 
^ m. - • n l • - T • • ii * *i i* against consta-

sota: That justices of the peace have jurisdiction in all civil actions to bies. 
be brought against a constable or the sureties to his official undertaking, 
or against both, for the failure of any constable to pay over any money by 
him collected, to the party thereto entitled, or for any neglect of duty by 
such constable in his official capacity, when the sum sought to be recovered 
by the plaintiff in such action shall not exceed one hundred dollars. 

34 
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FORMS IN CIVIL ACTIONS IN JUSTICES' COURTS, ( a ) 

(178.) SEC. CLXTV". The following, or equivalent forms shall be 
used by justices of the peace, in proceedings to be had under this article, 
to wit: 

Form of warrant. 

Form of warrant. Territory of Minnesota,) 
County of j ' • 

To the sheriff or any constable of said county: 
In the name of the United States, you are hereby commanded to take 

the body of , if he be found within your county, and bring 
, forthwith before the undersigned, one of the justices of the 

peace, in and for said county, at , to answer to , in a 
civil action ; and you are hereby commanded to give due notice thereof to 
the said plaintiff; and have you then and there this writ. 

Given under my hand, this day of , A. D. 18 . 
J. P., justice of the peace. 

Form of sum­
mons. 

Form of summons. 

Territory of Minnesota, \ 
County of j 

To the sheriff or any constable of said county: 
In the name of the United States, you are hereby commanded to sum­

mon , if he shall be found in your county, to be and appear 
before the undersigned, one of the justices of the peace in and for said, 
county, on the day of , 18 , at o'clock in the noon, 
at , in said county, to answer to in a civil action; and 
have you then and there this writ. 

Given under my hand, this day of , A. D. 18 . 
J. P., justice of the peace. 

Form of execu­
tion. 

Form of execution. 

Territory of Minnesota,") 
County of ) 

To the sheriff or any constable of said county: 
Whereas, judgment against for the sum of lawful 

money of the United States, and for costs of suit, was recovered 
the day of , before me, at the suit of ; these are 
therefore-in the name of the United States, to command you to levy dis­
tress on the goods and chattels of the said , (excepting such as 
the law exempts,) and make sale thereof, according to law in such case 
made and provided, to the amount of the said sum, together with twenty-
five cents for this execution, and the same return to me within thirty days, 
to be rendered to the said for said and costs. 
Hereof fail not, under penalty of the law. 

Given under my hand this day of A. D. 18 . 
J. P., justice of the peace. 

(a) The form of execution against the body is no longer used, and is therefore omitted. 

                           
MINNESOTA STATUTES 1858



59.] JUSTICES' COURTS. 523 

Form of a writ of replevin. 

Territory of Minnesota,) gg F o n n of repIevin. 
County of j 

To the sheriff or any constable of said county: 
"Whereas, A. B. complains that C. D. has taken and does unjustly 

detain (or does'unjustly detain, as the case may be, particularly describing, 
the goods and chattels to be replevied, and the value thereof,) therefore, . 
in the name of the United States, you are commanded that you cause the 
same • goods and chattels to be replevied without delay; and if the said 
A. B. shall give security as required by law, that you cause the said 
goods and chattels to be delivered to the said' A. B., and also that you 
summon the said C. D. to be and appear before me, one of the justices of 
the peace in and for said bounty, on the clay of , A. D. 
18 , at o'clock in the noon, at t in said county, to 
answer complaint of . 

Given under my hand, this day of , A. D. 18 . 
J . P., justice of the peace. 

Form of subpcena. 

Territory of Minnesota, ) Form of subpre-
County of j 
In the name of the United States, you are'hereby required to appear 

before the undersigned, one of the justices of the peace in and for the said 
county, at , on the day of , at o'clock, in the 

noon of said day, to give evidence in a certain cause then and there 
to be tried between , plaintiff, and , defendant, on the 
part of the 

' . Given under my hand, this day of , A. D. 18 . 
J. P., justice of the peace. 

na. 

Form of a venire for a jury. 

Territory of Minnesota,) Form of Tenire 

County of j * for jury. 
To the sheriff or any constable of said county: • 

In the name of theUnited States, you are hereby commanded to summon 
• to be and appear before the undersigned, one of the justices of 

the peace, in and for said county, on the day of , at 
o'clock in the ' noon of said day, in the town of , to make a 
jury for the trial of a civil action between , plaintiff, and , 
defendant, and have you then and there this writ. 

Given under my hand, this day of , A. D. 18 . 
J. P., justice of the peace. 

JURISDICTION OP JUSTICES IN CRIMINAL CASES, AND THE PROCEED­
INGS THEREIN. 

(179.) S E C . C L X V . " Justices of the peace shall have power and ju - Jurisdiction of 
risdiction throughout their respective counties, as follows: nS'caaes11 CrinU" 

1. To cause to be kept all laws made for the preservation of the 
peace; 

2. To cause to come before them, or any of them, persons who shall 
break the peace, and commit them to jail, or bail them, as the case may 
require; 

3. To arrest and cause to come before them, persons- who attempt to 
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break the peace, persons who keep houses of ill fame, or frequenters of 
the same, or common prostitutes, and compel them to give security for 
their good behavior, and to keep the peace. 

4. To cause to come before them, persons who are charged with com­
mitting any criminal offense, and commit them to jail, or bail them, as the 
case may require. 

(180.) S E C CLXVI. Justices of the peace shall have power to hold 
a court subject to the provisions hereinafter contained, to hear, try, and 
determine the charges for offenses arising within their respective counties, 
where jurisdiction is conferred upon by any law of this territory. 

(181.) SEC. CLXVII. -Upon complaint made to any justice of the 
peace by any constable or other person, that any such offense has been 
committed within the county, he shall examine the complainant on oath, 
and the witnesses produced by him, and shall reduce the complaint to 
writing, and cause the same to be subscribed by the complainant; and if 
it shall appear that such offense has been committed, the said justice shall 
issue his warrant, reciting the substance of the complaint, and requiring 
the officer to whom it is directed, forthwith to arrest the accused, and to 
bring him before, such justice or some other justice of the same county, to 
be dealt with according to law; and in the same warrant, may require the 
officer to summon such witnesses as shall be named therein, to appear and 
give evidence at the trial. 

(182.) S E C CLXVIII. The justice shall enter a suit in his docket, in 
which the United States shall be plaintiff, and the accused defendant, and 
he shall keep all such other entries as are required in civil causes. 

(183.) SEC. CLXIX. On the return of the warrant with the accused, 
the said justice shall proceed to hear, try, and determine the cause within 
one day, .unless continued for cause. 

(184.) S E C CLXX. From the time of the return of the warrant, 
until the time of the trial, the accused may give bail, with one or more 
sufficient sureties for his appearance at the time fixed for the trial; or in 
the event of failure so to do, may be committed to jail for safe keeping, by 
order of said justice, or left in the custody of the arresting officer. 

(185.) SEC. CLXXI. The charge made against the accused, as stated 
in the warrant of arrest, shall be distinctly read to him, and he shall be 
required to plead thereto, which plea the court shall enter in their minutes; 
if the accused refuse to plead, the court shall enter the fact with a plea of 
not guilty, in behalf of such accused, in its minutes. 

(186.) SEC. CLXXII. If the plea of the accused be not guilty, and 
no jury be demanded by him, the said court shall proceed to try such issue, 
and to determine the same according to the evidence which may be pro­
duced against, and in behalf of such accused. 

(187.) SEC. CLXXIII . If the accused shall plead guilty to such 
charge, the court shall thereupon convict him of the offense charged, and 
render judgment thereon. 

(188.) SEC. CLXXIV. After the joining of issue, and before the 
court shall proceed to an investigation of the merits of the cause, unless 
the accused shall expressly waive his right to a trial by jury, the court 
shall direct the sheriff or any.constable of the county, to make a list in 
writing of the names of eighteen inhabitants of the county, qualified to 
serve as jurors in the courts of record of this territory, from winch list the 
complainant and accused may each strike out six names. 

(189.) SEC. CLXXV. In case the complainant >̂r the accused shall 
neglect to strike out such names, the court shall direct some suitable disin­
terested person to strike out the names for either or both of the parties so 
neglecting; and, upon such names being struck out, the justice shall issue 
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a venire, directed to the sheriff or any constable of the county, requiring 
him to summon the six persons whose names shall remain upon such list, 
to appear before such court, at the time and place to be named herein, to 
make a ju ry for the trial of such offense. 

(190.) S E C C L X X V I . T h e officer to whom such venire shall be de- Duty of officer to 
livered, shall summon such ju ry personally, and shall make a list of the 7enire.'s 'rc° ^ 
persons summoned, which he shall certify and annex to the venire, and 

- return the same with such venire to the .court, within the time therein 
specified. 

(191.) S E C . C L X X V I I . If any of the jurors named in such venire justice may di-
shall fail to attend in pursuance thereof, or if there shall be any legal ob- gumnmn by-
jection to any that shall appear, the court shall supply the deficiency by standees in case 
directing the sheriff, or any constable who may be present and disii.ter- ° e c lency ' 
ested, to summon any of the bystanders or others who may be competent, 
and against whom no cause of challenge shall appear, to act as jurors in 
the cause. 

(192.) S E C C L X X V I H . If the officer to whom the venire shall have when and in 
been delivered, shall fail to return the same, as thereby required, or if the jury'may3!)"6™ 
jury shall fail to agree, and shall be discharged by the court,' a 'new jury summoned. | 
shall be selected and summoned in the same manner, and the same pro­
ceedings shall thereupon'be had as herein prescribed, in respect to the first 
jury, unless the accused shall consent to be tried by the court; in which 
case the court shall proceed to the trial of the issue, as if no ju ry had 
been demanded. 

(193.) S E C . C L X X I X . I n all trials for criminal offenses before a jus- Either party may 
tice of the peace, either party vmay challenge any juror for cause, as in ^ J f j ^ ^ J n g 
civil cases. 

(194.) S E C . C L X X X . To each juror, such justice shall administer j'orm of oath to 
the following oath or affirmation: • be administered 

" You do solemnly swear, (or you do solemnly and sincerely declare and 
affirm, as the case may be,) that you will well and truly try this cause be­
tween the United States and , the accused, and a true ver­
dict give according to law, and the evidence given you in court, unless 
discharged by the court." 
• (195.) S E C . C L X X X I . After the ju ry shall have been sworn, they After jury 
shall sit together and hear the proofs and allegations in the case, which sZwci<L°V''° ' 
shall be delivered in public, and in the presence of the accused; and after 
hearing such proofs and allegations, the j u ry shall be kept together in 
some convenient place, until they agree on a verdict or are discharged by 
the court; and a sheriff or constable shall be sworn to take charge of the 
jury in like manner as upon trial in justices' courts in civil proceedings. • • 

(196.) S E C . C L X X X I I . When the jurors have agreed on their ver- jury to deliver 
diet, they shall deliver the same to the court publicly, who shall enter it in Terdict publicly, 
his docket. 

(197.) S E C . C L X X X I I I . Whenever the accused shall be tried under when accused 
the preceding provisions of this article, and found guilty either by the c0™f ̂ "render 
court or by a jury, or shall be convicted of the charge made against him judgment, 
on a plea of guilty, the court, shall render judgment thereon, and inflict 
such punishment, either by fine or imprisonment, or both, as the nature of 
the case may requi re ; but such punishment shall in no case exceed the 
limit fixed by law for the offense charged. 

(198.) S E C . C L X X X I V . Whenever the accused, tried under the pre-when accused to 
ceding provisions of this article, either by the court or by a jury, shall be cwfrt may pv'e 
acquitted, he shall be immediately discharged; and if the court before judgment for 
whom the trial is had, shall certify in his docket that the complaint was compEant. 
willful and malicious, a n d without probable cause, it shall enter a judgment 
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against the complainant, to pay all the costs that shall have accrued to the 
court and sheriff, or constable and jury, in the proceedings had upon such 
complaint; and unless he give satisfactory security by bond to this terri­
tory, with one or more sureties, to pay the same in thirty days after the 
said trial, execution shall issue therefor. 

Person convicted (199.) S E C . C L X X X V . The person charged with and convicted by 
may appeal to a n y s u c n j u s t i c e of the peace of any such offense, may appeal from the 

judgment of such justice of the peace to the district court: provided, said 
'Proviso. person shall within twenty-four hours enter into a recognizance, with one 

or more sufficient sureties, conditioned to appear before said court and 
abide the judgment of the court therein; and the justice from whose judg­
ment an appeal is taken, shall make a special return of the proceedings 
had before said justice, and shall cause the warrant and return, together 
with the recognizance or recognizances, to be filed in said district court, on 
or before the first day of the term of the district court next to be holden 

' for said county; and the complainant and witnesses may also be required 
to enter recognizances, with or without sureties, in the discretion of the 
court, to appear at said district court at the time last aforesaid,, and to 
abide the order of the court therein. 

Justice when to (200.) S E C . C L X X X V I - . ' I f the complainant shall refuse or neglect 
render judgment to pay such costs, or to give such security, the cCurt may forthwith enter 
pfahianX" judgment against him for the amount of such costs, and forthwith issue 
costs- execution thereon in the same manner and with the like effect, as in case 

of an execution issued by a justice of the peace, on a judgment in an 
action for a trespass or other wrong, and such moneys, when collected, 
shall be paid over to such court, 

judgmentof • (201.) S E C . C L X X X V I I . The judgment of every such court shall 
court, by whom j - , e executed by the sheriff or any constable of the county where the con-

viction shall be had, by virtue of a warrant under the hand of the justice 
who held the court, to be directed to such officers, and specifying the par­
ticulars of such judgment. . 

juror and wit- (202.) S E C . C L X X X V I I I . In case any person summoned to appear 
nesses liable for k efo r e a n y court held by a justice of the peace, pursuant to the provisions 
ciyii actions. of this article, as a juror or witness, shall fail to appear, or if any witness 

appearing shall refuse to be sworn or to testify, he shall be liable to the 
same penalties, and may be proceeded against in the same manner as pro­
vided by law in respect to jurors and witnesses in justices' courts in civil 
•proceedings, 

justice to make (203.) C t X X X I X . Whenever any conviction shall be had before a 
victionato°fc0n" c o u r t held by a justice of the peace, the justice by whom such court shall 

.have been held, shall make a certificate of such conviction under his 
hand, in which it shall be sufficient, briefly to state the offense charged, 
and the conviction and judgment thereon, and if any fine has been col­
lected, the amount thereof. 

Justice to cause (204.) S E C . C X C . Within twenty days after such conviction, the said 
to be Med lna ° magistrate shall cause such'certificate to be filed in the office of the clerk 
twenty days, 0 f the district court in which the conviction shall have been had. 
Such certificate (205.) S E C . C X C I . Eve ry certificate of conviction made and filed 
tobe evidence in. under the foregoing"" provisions or a duly certified copy thereof, shall be 

evidence in all courts and places, of the facts therein contained. 

•\ 

MISCELLANEOUS PROVISIONS IN CRIMINAL CASES. 

What offenses to (206.) C X C I I . No assault, battery or affray shall be indictable, but 
be tried before ^ s u c n offenses shall be prosecuted and determined in a summary manner, 
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by complaint made before a justice of the peace, and on conviction thereof, justice of the 
the offender may be punished by fine not less than five dollars, nor more peaoe-

than one hundred dollars, according to the nature of the offense. . 
(207.) S E C CXCIII. If any justice of the peace shall have any when justice to 

knowledge that any of the offenses mentioned in the last section, are hTo™ knowi°n 

about to be committed, he shall issue his warrant and proceed as is case-
directed, when complaint has been made ; and if any such offense is com 
mitted, threatened or attempted in his presence, he shall immediately arrest 
the offender, or cause it to be done, and for this purpose no warrant or 
process shall be necessary; but the justice may summon to his assistance 
any sheriff, coroner or constable, and all other persons there present, whose 
duty it shall be to aid the justice in preserving the peace, arresting and 
securing the offenders, and all such as obstruct or prevent the justice, or 
any of his assistants in the performance of their duty; and any person who 
shall when summoned to aid in arresting and securing an offender, refuse 
to give such assistance, shall pay five dollars to the use of the, county. 

(208.) SEC. CXCIV. In case of the breach of any recognizance Breach, of recog-
entered into in a criminal case,"'the same shall be certified and returned to S'fled to district'" 
the district court, to be proceeded in according to law. • court.] 

(209.) SEC CXCV. . If, in the progress of any trial before a justice Justice how to' 
of the peace, under the provisions of this article, it shall appear to the jus- ha°Cnot fin™ju-
tice that he has not final jurisdiction in the case before him, and the risoiction. 
accused ought to be put upon his trial for an offense cognizable before the 
district court, the justice shall immediately stop all further proceedings 
before him and proceed as in other criminal cases cognizable before the 
district court. 

(210.) CXCVI. In all cases arising under this article, it shall be the Justice to sum-
duty of the justice of the peace acting, to summon the injured party, and all p^ty'116 lnJured 

others whose testimony may be deemed material, as witnesses at the trial, 
and to enforce their attendance by attachment, if necessary. 

(211.) SEC. CXCVII., In all cases of conviction under the provisions incase of conTic-
pf this article, the justice shall enter judgment for the fine and costs against enter JjudgJncnt 
the defendant, and may commit him until, the judgment is satisfied, or issue *>r fine and costs, 
execution on the judgment to the use of the county. 

(212.) SEC. CXCVIII . ' If the judgment of the justice shall be when judgment 
affirmed, or upon any trial in the district court, the defendant shall be m̂ ™6haii1be" 
convicted, and any fine assessed, judgment shall be rendered for such fine rendered for fine 
and costs in both courts against the defendant and his sureties. 

(213.) SEC. CXCIX._ When a trial under the provisions of this arti- when cause con-
cle shall be continued by the justice, it shall not be necessary for the presenunay^e8 

justice to summon any witness who maybe present at the continuance, but verbally notified 
said justice shall verbally notify such witnesses, as either party may 
require, to attend before him to testify in the cause on the day set for Jrial, 
which verbal notice shall be as valid as a summons. 

(214.) SEC. CC- The justice may require of the complainant to give Justice may rc-
security for costs, as in civil cases security may be required of the plaintiff, co^/asTn ci°u 
and if he refuse, the justice may dismiss the complaint. actions. 

(215.) SEC. CCI. All fines imposed by any such court, if paid before AH fines collected 
the accused is committed, shall be received by the magistrate who consti- p^to'countT 
tuted the court, before which the accused was convicted, and by such mag- treasurer, 
istrate paid over to the county treasurer, within thirty days after the receipt 
thereof, to be distributed according to law. 

(216.) SEC. CCII. If the accused be committed, payment of any fine if party commit-
imposed upon him, shall be made to the sheriff of the county who shall *e

d̂*™aheriff! 
within thirty days after the receipt thereof, pay over the same to the 
county treasurer, for the purposes aforesaid. 
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Penalty for refu- (217.) SEC. CCIII.. If any person who shall have received any such 
moneycoUecteeT fine or any part thereof, shall neglect to pay over the same pursuant to the 
for fines. foregoing provisions, it shall be the duty of the district attorney imme­

diately to commence suit therefor, and to prosecute the same diligently to 
effect. 

(218-), SEC. CCIV. The following forms may be used under this 
article: 

Form of warrant. 

Form of warrant. Territory of Minnesota, ) 
. County of j 
To the sheriff or any constable of said county: 

Whereas, , has this day complained in writing to me, on 
oath, that did on the day of A. D. 18 , at 

in said county (here insert the complaint whatever it may be,) 
and prayed that the said might be arrested and dealt with 
according to law; now therefore in the name of the United States, you are 
commanded forthwith to apprehend the said and bring him 
before me, to be dealt with according to law. 

Given under my hand this day of , A. D. 18 . 
J. P., justice of the peace. 

Form of certifi­
cate of convic­
tion. 

Form of execu­
tion. 

Form of certificate of conviction. 

Territory of Minnesota, ") 
County of | SSm 

At a justice's court, held at my office in said county, before me, 
, a justice of the peace in and for said county, for the trial of 

for the offense hereinafter stated, the said of, &c, 
was convicted of having on the day of , A. D. 18 , at 

, in said county (here state the offense as in the warrant,) and 
upon such conviction, the said court did adjudge and determine that 
the said should pay a fine of dollars, (and if impris­
onment be allowed add) and be imprisoned in the common jail of the 
county days, (if the fine be paid, add) and the said fine has been 
paid to me. 

Given under my hand, this day of , A. D. 18 . 
. J. P., justice of the peace. 

Form of execution. 

Territory of Minnesota, \ \ 
County of ) ' 

To the sheriff or any constable of said county: 
Whereas, at a justice's court held at my office in said county, for t he 

trial of , for the offense hereinafter stated, the said . 
of, &c, was convicted of having, on the day of , A. D. 
18 , in said county, (here state the offense as in the warrant,) and up­
on conviction the said court did adjudge and determine that the said 

should pay a fine of dollars; and whereas, the said fine 
has not been paid by the said , these are therefore, in the 
name of the United States, to command you to levy distress on the goods • 
and chattels, (&c. as in execution against the goods or body in civil cases.) 

                           
MINNESOTA STATUTES 1858



59.] JUSTICES' COURTS. - 529 

Form of order to bring up prisoner. 

Territory of Minnesota, ) Form of order to 
_ f P ' >• SS. *>™S UP pnson-
(Jounty oi ) er. 

To the keeper of common jail of said county: 
T h e undersigned, one of the justices of the peace in and for said coun­

ty, sitting at a court for the trial of , now in your custody in 
the common jail of said county, in the name of the United States, do 
hereby order and direct you to bring the said forthwith before ' 
me, at my office in said county, together with the warrant by which he 
was committed to your custody, in order that he may be tried. 

Given under my hand, this day of , A. D. 18 . 
J. P., justice of the peace. 

Form of commitment upon sentence. 

Territory of Minnesota, ) Fo™ of c<Bmnit-
_ J > L ee ment upon sen-County of ) ' tence. 

To any constable and the keeper of the common jail of said county: 
"Whereas, a justice's court held at my office in said county, for the trial 

of , for thetoffense hereinafter stated, the said , of 
&c, was convicted of having, on the day of , A. D. 18 , in 
the said county; (here state the offense, as in the warrant,) and upon 
conviction the- said court did adjudge and determine, that the said , 
should be imprisoned in the common county jail of said county for 
days; therefore, you the said constable, are commanded in the name of 
the United States, forthwith to convey and deliver the said to 
the said keeper; and you, the said keeper, are hereby commanded to re­
ceive the said into your custody, in the said jail, and him there 
safely keep until the expiration of said days, or until he shall be 
thence discharged by due course of law. 

Given under my hand this day of ' , A. D. 18 . 
J. P., justice of the peace. 

Form of commitment after arrest, and before trial 

Territory of Minnesota, ) Form of comm^ 
County of J " " _ E d U S S E T 

To the sheriff or any constable, and to the keeper of the common jail of 
said county: 

Whereas, has been this day brought before the undersigned, 
one of the justices of the peace in and for said county, charged on the 

day of ,"A. T>. 18 ; ., in said county'(here state the 
offense, as in the warrant,) and the said not having given 
bail to appear and answer for the said offense, therefore you, the said con­
stable, are commanded in the name of the 'United States, forthwith to con­
vey, and deliver into the custody of the said keeper, the body of the said 

; and you, the said keeper are hereby commanded to re­
ceive the said into your custody in the said jail, and him there 
safely keep, until he shall be required to be brought before the court to 
be tried, or shall be otherwise'discharged by due course of law. 

Given under my hand, this day of A. D. 18 . 
J. P., justice of the peace. 
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Form of commitment where justice on the trial shall find that he has not 
jurisdiction of the case 

Form of commit- Territory of Minnesota, 
ment where jus- P n n n H r nf 
tice on the trial W ^ l y Of 

shall And that he To' the sheriff or any constable of said county : 
tionof thecase?' Whereas, of, &c, has been brought this day before the 

undersigned, one of the justices of the peace of said county, charged on 
the oath of , with having, on the day of , A, D. 
18 , in said county, committed the offense of (here state 
the offense charged in the warrant,) and in the progress of the trial on 
said charge, it appeai-ing to the said justice that the said had 
been guilty of the offense of (here state the new offense found 
on the trial,) committed at the time and rjlace aforesaid, of which offense, 
the said justice has not final jurisdiction ; and whereas, after examination, 
had in due form of law, touching the said charge and offense last afore­
said, the said justice did adjudge that the said offense had been committed, 
and that there was probable cause to believe the said to be 
guilty thereof; and whereas, the said • has not offered suffi­
cient bail for his appearance to answer for said offense, you are therefore 
commanded, forthwith to take the said . and him convey to the 
common jail of said county, the keeper whereof is hereby required to de­
tain him in custody, in said jail, until he shall be thence discharged accord­
ing to law. 

Given under my hand this day of , A. D. 18 . 
J. P., justice of the peace. 

CHAPTER 60. 

CIVIL ACTIONS. 
SECTION SECTION * 

1. Distinction between the forms of civil actions 17- Certain disability not a part of limitation. 
abolished; to be bu t one form to be called 18- When personal representatives may com 
civil action. mence actions in certain cases. 

2. Parties to actions how designated. 19. With alien time of war not to be part of lim-
3. Actions when to be commenced. itation. 
4. Action to recover real property within twenty 20. I n case of injunction, & c , continuance 

years. , thereof not part of limitation. 
5. Actions to be brought within ten years. 21. When party cannot avail himself of disa-
6. Actions to be brought within six years. bility. 
7. Actions to be commenced within three years. 22. Limitation does not attach unti l all disabili-
8. Actions to be commenced within two years. ties are removed. 
9. Actions to be commenced within one year. 23. Promise not evidence of new contract unless 

10. On current accounts, when cause of action in writing. 
accrues. 24. When payment is made on contract, limita-

11. Actions for penalty within one year after the tion to commence from the time payment 
commission of the offense. was made. 

12. Actions for relief, to be brought within ten 25. When judgment is arrested or reversed, 
years. ' plaintiff may commence anew within one 

13. Limitations to apply to actions brought by year-
United States. 26. This chapter not to extend to actions com-

14. When action is commenced. menced. 
15. Attempt to commence action equivalent 27. Actions by whom prosecuted. 

when, &c. 28. Action by assignee not to prejudice set-off. 
16. When cause of action accrue and defendant 29. Executor, & c , may sue alone. 

is out of the territory, time of absence not 30. Husband must join with wife in suit. 
to be included. 
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